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United States Court of Appeals for the 
District of Columbia 


a. In the District Court of the United States for 

the District of Columbia 

No. 86115 At Law 

Otto J. Feucht, John P. Collett, William X. Fleming, 
Jr., Liquidating Trustees for The Fletcher American 
National Bank of Indianapolis, Indiana, a corporation, 
Plaintiffs, 

v. 

Hubert H. Keller, Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above entitled 
cause, to wit: 

1 Declaration 

Filed August 3, 1935 

In the Supreme Court of the District of Columbia 
Holding a Court of Law. 

Law No. 86115 

Otto J. Feucht, John P. Collett, William N. Fleming, 
Jr., Liquidating Trustees for The Fletcher American 
National Bank of Indianapolis, Indiana, a corporation, 
39 North Pennsylvania Street, Indianapolis, Indiana. 
Plaintiffs, 

v. 

Hubert H. Keller, 810 17th Street, N. W., Washington, 

D. C., Defendant 

The plaintiffs Otto J. Feucht, John P. Collett and Wil¬ 
liam N. Fleming, Jr., Liquidating Trustees for The Fletcher 
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American National Bank of Indianapolis, Indiana, as here¬ 
inafter more fullv shown, bv their attorneys, Charles V. 
Imlav and John R. Reed, sue the defendant Hubert II. Kel- 
ler, and for a cause of action sav: 

That the said The Fletcher American National Bank of 
Indianapolis, Indiana, is a national banking association or¬ 
ganized under the laws of the United States on or about 
August 23,1910, and heretofore, from on or about said date 
and at the time of the occurrences hereinafter set forth, was 
engaged in doing a general banking business in the eitv of 
Indianapolis, County of Marion, State of Indiana, and while 
so engaged did in the course of its business on, to wit, May 
15, June 11, and July 16, 1928, extend credit to 
2 White's Restaurant Company, a corporation doing 
business in said Indianapolis, for three several sums 
of $7,000.00, $3,000.00, and $2,000.00 falling due as debts 
from said White's Restaurant Company to said bank on 
said dates, by accepting therefor three certain promissory 
notes in said respective sums of $7,000.00, $3,000.00 and 
$2,000.00; which said notes said corporation did upon said 
dates execute and deliver through said defendant as its 
president, signed by its genuine signature by defendant, its 
president as aforesaid, by which it promised to pay to the 
order of said bank the respective sums of $7,000.00, $3,- 
000.00, and $2,000.00, together with interest thereon as in 
said notes, stated, in ninety, ninety and thirty days respec¬ 
tively, that is to say, to pay said respective sums on August 
13, September 10, and August 15,1928; said defendant then 
and there, in consideration of the extending of credit to said 
White’s Restaurant Company at his request as aforesaid, 
indorsing said three notes in blank waiving presentment 
for payment, protest, notice of protest and non-payment; 
true copies of said three notes being here brought into 
court and filed as Exhibits “A”, “B”, and “C” respec¬ 
tively to the Particulars of Demand filed herewith. 

That after the execution and delivery of the aforesaid 
three notes aggregating $12,000.00, it appearing that the 
maker White’s Restaurant Company would not be able to 
pay the same or other outstanding debts to creditors other 
than said Bank, said Restaurant Company did on or about 
August 1,1928, make to said Bank a written offer, similar to 
offers made to its other creditors for the claims of the lat- 
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ter, to give in payment of the indebtedness of said Restau¬ 
rant Company represented by the three notes aforesaid a 
new note payable in five years from January 1, 1929, which 
offer said Bank did on or about said August, 1, 1928, 
3 accept; pursuant to which agreement said Restaurant 
Company did on or about said August 1, 1928, make 
and execute its certain promissory note of said date, signed 
by its genuine signature, by defendant as president, in the 
sum of $12,000.00, payable on or before January 1, 1934, to 
the order of said Bank, with interest and other provisions 
as therein stated, said note being one of an issue of $72,- 
907.01 aggregate principal amount, accrued ratably, with¬ 
out distinction or priority of one note over another of said 
issue, by the pledge of certain property under the terms of 
a certain Collateral Trust Agreement dated as of August 
1, 1928, between said maker and said Bank as trustee, all of 
which will more fully appear by a true copy of said collat¬ 
eral note of August 1, 1928, filed as Exhibit “D ? ’ to the 
Particulars of Demand filed herewith, and now brought into 
Court and shown. 


That said collateral note was tendered by said Restau¬ 
rant Company to said Bank on or about October 16, 1928, 
with a form of receipt to be signed by said Bank acknowl¬ 
edging the same as in settlement of indebtedness due from 
said Restaurant Company, which receipt said Bank did 
not sign until on or about October 23, 1928, and which said 
receipt was not delivered by said Bank to said Restaurant 
Company until on or about October 24, 1928, after the de¬ 
livery by said defendant, Hubert Keller, to said Bank of a 
certain guaranty and offer of guaranty of that date herein¬ 
after referred to; the acceptance of said collateral note in 
extinguishment of the liability of said Restaurant Company 
as maker and of defendant as indorser on the three original 
notes aforesaid being in consideration of said guaranty and 
offer of guaranty. 

That on or about said October 24, 1928, in the said City of 
Indianapolis, in consideration as aforesaid of the acceptance 
by said Bank of said collateral note of $12,000.00, of 
4 August 1, 1928, in extinguishment of the liability of 
said Restaurant Company on said original three 
notes, said defendant, Hubert Keller did make and execute 
a certain written guaranty and offer of guaranty bearing 
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said date, signed with his genuine signature; by which he 
agreed that, in consideration of said Bank’s extending 
credit to said borrower (meaning the Restaurant Com¬ 
pany), defendant thereby guaranteed the payment with in¬ 
terest and attorney’s fees of any and all notes, bills, drafts, 
commercial paper, and obligations of said borrower of 
every kind that “mav have been or shall be discounted bv 
said bank” for said borrower, provided the defendant’s lia¬ 
bility thereon should not exceed $12,000.00, and with other 
provisions and conditions in said guaranty and offer of 
guaranty set forth, as will more fully appear in a true copy 
thereof filed as Exhibit “E” to the Particulars of Demand 
filed herewith and here brought into Court and shown; 
which said guaranty and offer of guaranty said defendant, 
Hubert Keller did deliver on or about the date named there¬ 
in, to wit, October 24, 1928, prior to the delivery of said re¬ 
ceipt by said Bank to said Restaurant Company for said col¬ 
lateral note as aforesaid; the intention of the parties being 
that bv means of said guarantv and offer of guarantv, de- 
fendant, Hubert Keller, should become liable as guarantor 
upon the new collateral note obligation as he had originally 
been as indorser upon the original notes. 

That thereafter in consideration of the execution at the 
request of said defendant, Hubert Keller, by said Bank as 
creditor under said Collateral Deed of Trust of a modifica¬ 
tion of the same, dated November 7, 1928, by which new 
capital might be contributed to the business of said Restau¬ 
rant Company with a preferred status, said defendant did 
by a writing signed by his genuine signature dated 
5 November 14, 1928, and delivered by him on or about 
said date to said Bank, agree that his liability as 
surety of White’s Restaurant Company to the Bank (mean¬ 
ing thereby his liability upon said guaranty and offer of 
guaranty of October 24, 1928), should remain in full force 
and effect. 

That thereafter on, to wit, December 26, 1928, pursuant 
to the terms of said Collateral Trust Agreement as modi¬ 
fied and pursuant to the terms of said guaranty and offer of 
guaranty of October 24, 1928, said Bank did lend to said 
Restaurant Company the sum of $5,000.00. 

That on, to wit, January 1, 1934, the aforesaid collateral 
note of White’s Restaurant Company of August 1, 1928, 
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became due and was dishonored and has not been paid in 
whole or in part, either in principal or interest, (except the 
sum of $300.00 paid for five months’ interest on January 
18, 1929), although due demand has been made upon said 
White’s Restaurant Company and defendant as guarantor 
of said obligation, and although all things have been done 
by said Bank and its successors as by the terms of said note 
and the Collateral Trust Agreement should be done; the 
assets pledged by said Collateral Trust Agreement of Au¬ 
gust 1, 1928, having been duly sold by the trustee named 
therein without having yielded any proceeds to apply upon 
said note of August 1, 1928. 

That by a certain Trust Indenture from the said The 
Fletcher American National Bank of Indianapolis to Frank 
C. Bopp, Lucius S. French and Otto J. Feucht, Liquidating 
Trustees, dated August 23, 1933, and recorded August 29, 
1933, in the Office of the Recorder of Marion County, In¬ 
diana, in Miscellaneous Record 250, as Instrument No. 

14859, the said parties were duly named Liquidating 
6 Trustees for the purpose of liquidating the affairs of 
said Bank and for other reasons in said indenture 
set forth, in pursuance whereof said Bank did assign unto 
said Liquidating Trustees among other assets the choses in 
action due to said Bank and did empower said Liquidating 
Trustees to prosecute and maintain in their own names as 
Trustees any and all suits or actions at law or in equity for 
the purpose of enforcing said choses in action; that there¬ 
after said Lucius S. French and Frank C. Bopp having re¬ 
signed, the plaintiffs John P. Collett and William N. Flem¬ 
ing, Jr., were duly appointed their successors on March 5th 
and September 19th, 1934, respectively, by the Probate 
Court of said Marion County, Indiana, in accordance with 
the terms of said indenture. 

And plaintiffs further say that the payment of said sum 
of $12,000.00 from its due date January 1,1934, has been un¬ 
reasonably delayed and vexatiously withheld from plain¬ 
tiffs by defendant, and that under the laws of the State of 
Indiana interest is due and payable on said sum from said 
date. 

WHEREFORE plaintiffs bring this suit and demand 
judgment of defendant in said sum of $12,000.00 with in- 
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terest thereon from January 1, 1934, and a reasonable at¬ 
torney’s fee of $500.00, besides costs. 

CHARLES V. I ML AY 
JOHN R. REED 
Attorneys for Plaintiffs . 


• • • 

7 Pleas 

Filed November 12, 1935 

* * * 

Now comes the defendant, Hubert H. Keller, by his at¬ 
torney, Joseph FitzGerald, Jr., and for a special plea to the 
declaration filed herein says: that the plaintiffs should be 
precluded from having and maintaining their cause of ac¬ 
tion, because it did not accrue within a period of three years 
next before the commencement of this suit. 
**#*###**# 

15 JOSEPH FITZGERALD, JR. 

1 Attorney for defendant 


Amended Third Plea 

Filed February 19, 1936 

# # • 

Now comes the defendant, Hubert H. Keller, by his at¬ 
torney, Joseph FitzGerald, Jr., and with leave of this Hon¬ 
orable Court first had and obtained filed herein the follow¬ 
ing Amended First Plea and Amended Third Plea: 

# • # 

16 Amended Third Plea. 

Defendant for a Third Plea to Plaintiffs’ Declaration 
says: Defendant admits the allegations of the first two 
paragraphs of plaintiffs’ declaration. 

Defendant denies all of the other allegations of plaintiffs’ 
Declaration and states the facts to be as follows: 

Defendant admits that he signed a form of guaranty to 
The Fletcher American National Bank of Indianapolis, In- 
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diana, of the preexisting indebtednes of said White’s Res¬ 
taurant Company, a corporation, to said Bank on the 24th 
day of October 1928, but says there was no consideration on 
the part of the said Bank for said alleged guaranty for that 
at the time of the signing of said alleged guaranty the said 
three promissory notes totaling $12,000.00 described in the 
second paragraph of Plaintiffs’ Declaration which were en¬ 
dorsed by the defendant, had been paid in full and no future 
loans by the said Bank to the said Restaurant Company 
were promised or even contemplated at this time nor was 
there anv other consideration moving from said Bank to 
the defendant or the said Restaurant Company at said time 
and that said alleged guaranty was therefore void. Defen¬ 
dant says that at the time he signed said alleged guaranty 
it was explained to him as a guaranty of preexisting indebt¬ 
edness only. Defendant further says that the subsequent 
loan made by said Bank to said Restaurant Company of De¬ 
cember 20, 1928, in the amount of $5,000.00 was not contem¬ 
plated nor were any future loans contemplated by and be¬ 
tween the parties thereto at the time of the signing of said 
alleged guaranty; that the consideration for said $5,000.00 
loan was not the signing of said guarantv, but the execution 
of a Modification of the Collateral Trust Agreement secur¬ 
ing all of the creditors of said Restaurant Company 
17 in such a manner as to give preference to said Bank 
over all other creditors of said Restaurant Company, 
and the endorsement of the note evidencing said loan by the 
defendant personally, all of which was accordingly done. 
That defendant recognizing his personal guaranty of said 
$5,000.00 loan by virtue of said endorsement, paid said Bank 
in full for said loan by purchasing the promissory note evi¬ 
dencing said loan, from the said Bank for the estate of his 
mother, Bertha L. Keller, of which estate he was executor. 

JOSEPH FITZGERALD, JR. 
Attorney for defendant 

Service of a copy of the foregoing Amended Pleas is here¬ 
by acknowledged this 19th day of February, 1936. 

CHARLES V. IMLAY 
JRR 

JOHN R. REED 
Attorneys for Plaintiffs 
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Plaintiffs’ Replication to Defendant’s Special Plea 

Filed March 9, 1936 

# * # 


Come now the plaintiffs by their attorneys, Charles V. 
Imlav and John R. Reed, and for a replication to defen¬ 
dant's “special plea” say that plaintiffs' cause of action 
did accrue within a period of three years next before the 
commencement of this suit on, to wit, August 3, 1935, for 
that: 

(a) The cause of action upon defendant’s guaranty of 
October 24, 1928, a copy of which is attached to plaintiffs' 
declaration as “Exhibit E”, did not accrue until the de¬ 
fault of the maker of the note of August 1, 1928, a 


18 copy of which is attached to plaintiffs’ declaration as 
“Exhibit D”, which by its terms did not mature until 
January 1, 1934. 

(b) That neither the Fletcher American National Bank, 
Trustee, nor its successors, nor any one on its behalf, did 
accelerate, or attempt so to do, the obligation upon which 
this cause of action is based, by the letter of said trustee of 
March 1, 1930, nor by the letter of counsel of December 14, 
1929, copies of which were filed herein with stipulation of 
counsel January 17, 1936, or otherwise, pursuant to the 
terms of the Collateral Deed of Trust filed herein as Addi¬ 
tional Particulars of Demand (if it or they had power so to 
do), or otherwise. 

(c) That neither the said Fletcher American National 
Bank as the holder of said note of August 1, 1928, nor its 
successors, nor any one on its behalf, did accelerate or at¬ 
tempt to so do, the obligation upon which this cause of ac¬ 
tion is based, by said letter of March 1, 1930, and December 
14, 1929, or otherwise, pursuant to the terms of said Col¬ 
lateral Deed of Trust, (if it or they had power so to do), or 
otherwise. 

(d) That the said letter of counsel of December 14, 1929, 
erroneously refers to the three original notes endorsed by 
defendant, copies of which are attached to the declaration 
as “Exhibits A, B, and C”, which as shown by the declara¬ 
tion had been discharged by the new note of August 1, 1928; 
and various other demands may have been so erroneously 
made by plaintiffs or their predecessors. 
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(e) That neither said Fletcher American National Bank, 
as Trustee, nor in its capacity as holder of said note of Au¬ 
gust 1,1928, nor its successors, nor any one on its behalf, has 
done anything to accelerate the obligation which is the basis 
of this cause of action; nor has any act been done or 
19 has any fact occurred which lias so accelerated said 
obligation. 

CHARLES V. IMLAY 
JOHN R. REED 
Attorneys for Plaintiff's. 


Joinder of Issue Upon Plaintiff's’ Replication to Defen¬ 
dant's Special Plea 

Filed March 26,1936 

* * * 

The defendant, by his attorney, Joseph FitzGerald, Jr. 
joins issue upon plaintiffs’ replication to defendant’s 
special plea. 

JOSEPH FITZGERALD, JR. 
Attorney for Defendant. 


Memoranda 

NOVEMBER 16, 1937 
Verdict directed for defendant. 


NOVEMBER 20, 1937 
Motion for New Trial filed. 


20 District Court of the United States 

For the District of Columbia 

Monday, December 6, 1937. 

Session resumed pursuant to adjournment, Hon. JAMES 

M. PROCTOR, Justice, presiding. 

* * * 

Upon consideration of the motion filed herein, for a new 
trial, it is ordered that said motion be, and the same is here¬ 
by overruled, and judgment on verdict ordered. 

Wherefore, it is considered that plaintiffs take nothing 
by this action, that defendant go hence without day, be 
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for nothing held and recover of plaintiffs his costs of de¬ 
fense to be taxed by the clerk and have execution thereof. 

From the foregoing judgment the plaintiffs by their at¬ 
torneys of record, in open Court, note an appeal to the 
United States Court of Appeals for the District of Colum¬ 
bia; whereupon, an undertaking to act as a supersedeas 
bond is hereby fixed in the sum of Five Hundred Dollars 
($500.00). 


Memoranda 

DECEMBER 24, 1937 

Supersedeas ($500.00) undertaking with Hartford Ac¬ 
cident and Indemnity Co., surety, approved and filed. 


DECEMBER 28, 1937 

Proposed Bill of Exceptions and notice filed. 


JANUARY 31, 1938 
Bill of Exceptions submitted. 
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Assignments of Error 
Filed March 1, 1938 


The Court erred: 

1. In granting the motion of defendant at the close of 
the case to direct a verdict in favor of defendant. 

2. In directing a verdict in favor of defendant. 

3. In ruling as a matter of law that the Statute of Limi¬ 
tations had run on plaintiffs’ claim prior to suit. 

4. In refusing to submit the case to the jury. 

5. In holding that no demand was necessary, under the 
guaranty, trust note, indenture of trust and other contracts 
in the case, to accelerate the due date of plaintiff’s claim. 

6. In holding that such a demand had been made as, un¬ 
der the guaranty, trust note, indenture of trust and other 
contracts in the case, would accelerate the due date of plain¬ 
tiffs’ claim. 

7L In declining to distinguish between action of The 
Fletcher American National Bank, Trustee, and that of 
said Bank as creditor. 
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8. In inferring that the guaranty upon which suit was 
brought did not cover non-payment of such an instrument 
as the collateral trust note here involved. 

CHARLES V I ML AY 
JOHN R REED 
Attorneys for Plaintiffs 
(Appellants) 

Service of a copy of the foregoing Assignments of Error 
is hereby acknowledged this 6th day of January, 1938. 

CHARLES L. FRALLEY 
J. A. PURCELL 
JOSEPH FITZGERALD JR. 
Attorneys for Defendant 
(Appellee). 

22 District Court of the United States 

For the District of Columbia 

Tuesday, March 1, 1938. 

Session resumed pursuant to adjournment, Hon. JAMES 

M. PROCTOR, Justice, presiding. 

# # # 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the plaintiffs by their at¬ 
torneys present to the Court their Bill of Exceptions taken 
at the trial of this cause, and heretofore submitted herein, 
and pray that the same be signed and made of record, nunc 
pro tunc, which is hereby accordingly done. 

Counter Designation of Defendant, Appellee 

Filed January 21, 193S 

# * # 

Now comes Hubert II. Keller, defendant in the above en¬ 
titled cause, and requests the Clerk of the Court to include 
in the designation of record on appeal in this cause, de¬ 
fendant’s Amended Third Plea to the Declaration. 

CHARLES L. FRAILEY 
JAMES A. PURCELL 
JOSEPH FITZGERALD, JR. 
Attorneys for Defendant. 
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23 Amended Designation of Record 

Filed February 21, 1938 

# # 

Now come Otto J. Feuclit, John P. Collett and William 
N. Fleming, Jr., Liquidating Trustees for The Fletcher 
American National Bank of Indianapolis, Indiana, a cor¬ 
poration, the appellants in the above entitled cause, with 
leave of court first had and obtained, and file this amended 
designation of record in lieu of that filed herein January 
7, 1938, and designate the parts of the record which they 
desire to have included in the transcript, said parts being 
deemed sufficient for the determination of the questions 
raised on appeal, (record exhibits being included in the 
bill of exceptions), namely: 

1. Declaration. 

2. Defendant’s “Special Plea” filed November 12, 1935. 

3. Plaintiffs' Replication to Defendant’s “Special Plea”, 
filed March 9, 1936. 

4. Joinder of Issue upon plaintiff’s replication to special 
plea, filed March 26, 1936. 

5. Memorandum: Motion of defendant for directed ver¬ 
dict granted, verdict directed for defendant. 

6. Memorandum: Motion of plaintiffs for new trial filed 
November 20, 1937. 

7. Order overruling motion for new trial, judgment on 
verdict against plaintiffs for costs entered December 6, 
1937. 

8. Appeal noted in open court, supersedeas fixed at 
$500.00. 

9. Memorandum: Undertaking on appeal to act as super¬ 
sedeas, Hartford Accident and Indemnity Company, surety, 

approved and filed December 24, 1937. 

24 10. Memorandum: Proposed Bill of Exceptions 
filed. 

11. Memorandum: Bill of Exceptions submitted. 

12. Minute Entry: Bill of Exceptions settled, approved 
in duplicate and ordered of record. 


OTTO J. FEUCHT ET AL. VS. HUBERT H. KELLER. 


13 


13. Assignments of Error. 

14. This Amended Designation of Record. 

CHARLES V. IMLAY 
JOHN R. REED 
Attorneys for Plaintiffs 
(Appellants) 

Service of a copy of the foregoing Amended Designation 
of Record is hereby acknowledged this 10th day of Feb¬ 
ruary, 1938. We consent to filing of same. 

CHARLES L. FRAILEY 
J. A. PURCELL 
JOSEPH FITZGERALD JR. 
Attorneys for Defendant 
(Appellee) 

Let the above be filed: 

JAMES M. PROCTOR 
Justice. 


25 District Court of the United States 

For the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, CHARLES E. STEWART, Clerk of the District Court 
of the United States for the District of Columbia, hereby 
certify the foregoing pages numbered from 1 to 24, both in¬ 
clusive, to be a true and correct transcript of the record ac¬ 
cording to directions of counsel herein filed, copies of which 
are made part of this transcript in cause No. 86115 at Law, 
wherein Otto J. Feucht, John P. Collett and William N. 
Fleming, Jr., Liquidating Trustees for The Fletcher Amer¬ 
ican National Bank of Indianapolis, Indiana, a corporation, 
are Plaintiffs and Hubert H. Keller is Defendant, as the 
same remains upon the files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 21st dav of March, 1938. 

C. E. STEWART, 
Clerk. 


(Seal) 
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26 United States Court of Appeals for the District of 
Columbia Filed Mar 31 1938 Joseph W. Stewart, 

Clerk 

In the District Court of the United States For the District 

of Columbia 

Holding a Court of Law. 

Law No. 86,115 

Otto J. Feucht, et al., Liquidating Trustees for The 
Fletcher American National Bank of Indianapolis, Indi¬ 
ana, a corporation, Plaintiffs 

v. 

Hubert II. Keller, Defendant 
Bill of Exceptions. 

Be it remembered that at the trial of this cause before 
Mr. Justice Proctor and a Jury, duly impanelled and sworn 
to try the issues herein, which trial began on Wednesday, 
November 10, 1937, and thereafter was further proceeded 
with, counsel for the plaintiffs read to the jury the deposi¬ 
tion of Clyde F. Harmon, a witness for plaintiff, who testi¬ 
fied in substance as follows: 

He is a clerk for the plaintiffs and from 1925 to 1932 was 
in charge of the records in the Trust Department of the 
Fletcher American National Bank; he was familiar with the 
trust instruments in that department, and recalls a trust 
agreement between the Bank as trustee and White’s Res¬ 
taurant Company, dated as of August 1,1928, and acknowl¬ 
edged October 11,1928, which referred to and quoted therein 
a written agreement between the Restaurant Company and 
its creditors. Between August 1 and October 11 negotia¬ 
tions were had toward getting the creditors numbering 34 
to sign the agreement for refunding the debts of the Res¬ 
taurant Company. During, or shortly following that time, 
a chattel mortgage was executed, and two leases held by 
the Restaurant Company on the buildings it occupied were 
assigned. The Trust Agreement was executed by 

27 solely the Bank and the Restaurant Company. The 
said trust agreement, marked “Plaintiffs’ Exhibit 1” 
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was thereupon received in evidence and is in the words and 
figures following: 

“Indenture of Trust 

White’s Restaurant Company 

an Indiana Corporation Trustor 
The Fletcher American National Bank 

Indianapolis, Indiana Trustee 

This Indenture of Trust made as of the 1st dav of August, 
1928, by and between White's Restaurant Company, a cor¬ 
poration of Indiana, hereinafter referred to as the “Com¬ 
pany”, and The Fletcher American National Bank of In¬ 
dianapolis, a corporation organized and existing under the 
banking laws of the United States, hereinafter referred to 
as the ‘Trustee’, 

Witnesseth That: 

Whereas, the Company proposes to provide for the pay¬ 
ment of its indebtedness to certain of its creditors accord¬ 
ing to the tenor of a certain written agreement, the terms 
and conditions of which have been accepted by the said cred¬ 
itors as evidenced by their respective signatures thereto at¬ 
tached, and which agreement is as follows, to-wit: 

(Original Agreement) 

The White’s Restaurant Company, a corporation of In¬ 
diana, transacting business at Nos. 21, 23, 25 and 27 No. 
Illinois Street, Indianapolis, proposes to pay its present 
indebtedness to its creditors in the following manner— 

1— To issue notes due and payable in five (5) years from 
January 1st, 1929. 

2— Said notes to be dated as of August 1st, 1928, and to 
draw interest at the rate of six (6) percent per annum from 
said date until paid, said interest payable each six (6) 
months from said date. 

3— Said notes to be secured by a chattel mortgage on all 
the property of said corporation, located at Nos. 21, 23, 25 
and 27 No. Illinois Street, Indianapolis, and an assignment 

of certain leases, held by the said corporation on said 
28 premises, said chattel mortgage and said assignment 
to be made and delivered to the trustee for the bene¬ 
fit and protection of the said notes and the holders thereof. 
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The said notes shall be paid in the following 1 manner— 

The Fletcher American National Bank, of Indianapolis, 
shall be appointed trustee for the following purposes, to- 
wit: 

A. The trustee to hold the chattel mortgage, and the as¬ 
signment of the leases, as trustee for the benefit and protec¬ 
tion of the said notes and the holders thereof. 

B. The White's Restaurant Company shall pay to the said 
trustee a minimum of $750.00 each month during the term of 
the said notes, and beginning with the month of January, 
1929. 

C. At the close of each fiscal year, the White’s Restaurant 
Company shall pay to the said Trustee, in addition to the 
payments mentioned in paragraph ‘B’, the sum of one-half 
( J /*>) of any and all remaining profits made during the year 
previous. 

D. At the close of the fifth year, the White’s Restaurant 
Company shall pay in full any portion or balance of the said 
notes remaining unpaid at that time, and which is the time 
when said notes shall be due and payable. 

The trustee shall distribute and apply the funds men¬ 
tioned in paragraphs ‘B’ and ‘C’, in the following manner. 

One Beginning with the 10th day of July, 1929, and each 
six months thereafter, the trustee shall distribute the total 
funds in its possession at that time to the holders of the 
notes mentioned in paragraph ‘1', pro rata, and said funds, 
so distributed, shall be applied only to the payment of the 
principal of said notes. 

Two Upon payment of the said notes in full, together 
with all interest, and the cost of this trust, then and in that 
event, the said trustee shall cancel and surrender the said 
chattel mortgage, and the said assignments of the said 
leases, to the White's Restaurant Company. 

Three The cost of the administering of this trust, and 
all interest due and payable on said notes, shall be charge¬ 
able to and payable by White’s Restaurant Company, 
promptly when and as due. 

The undersigned accept the foregoing offer and proposi¬ 
tion of White’s Restaurant Company, and agree to accept 
said issue of the notes, mentioned in paragraph ‘1’, in full 
settlement of any and all indebtedness due the said under¬ 
signed, and each of them. 
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29 And Whereas, the Company is obligated under the 
said Agreement to issue collateral trust notes in the 
payment of the said indebtedness, the total sum of which is 
$72,907.01, and which notes are substantially in the follow¬ 
ing form, to-wit: 

(Form of Note) 

$. No. 

Indianapolis, Indiana, August 1,1928 

On or before January 1st, 1934, for value received, we 
promise to pay, to the registered holder hereof, at The 
Fletcher American National Bank of Indianapolis, Indiana 

.Dollars with interest at the rate 

of six per cent per annum from date until paid, payable 
Januarv 10, 1929 and semi-annuallv thereafter, and with 
Attorney’s fees, without relief from Valuation and Ap¬ 
praisement laws. The drawers and endorsers waive pre¬ 
sentment for payment, protest, notice of protest and non¬ 
payment of this note. 

This note is one of an issue of $72,907.01 aggregate prin¬ 
cipal amount, secured ratably, without priority or distinc¬ 
tion of one note over another of said issue, by the pledge of 
certain property under the terms of a certain Collateral 
Trust Agreement dated as of August 1st, 1928 between the 
undersigned and The Fletcher American National Bank, 
Trustee. A copy of said agreement is deposited with said 
Trustee, and reference to the same is hereby made for a 
fuller description of the security afforded thereby, and of 
tli method therein provided for semi-annual payments on 
principal out of a sinking fund to be maintained by the 
undersigned. 

This note shall not be valid unless registered by The 
Fletcher American National Bank of Indianapolis, as reg¬ 
istrar, and authenticated by the said Trustee. 

WHITE’S RESTAURANT COMPANY 

By.. 

President 

Said notes to be authenticated by the Trustee in substan¬ 
tially the following form, to-wit: 
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(Form of Trustee's Certificate of Authentication) 

This certifies that the foregoing note is one of the notes 
referred to in the above mentioned Collateral Trust Agree¬ 
ment. 

TIIK FLETCHER AMERICAN NATIONAL 
BANK OF INDIANAPOLIS, Trustee 

By. 

Vice-President. 


and to be registered bv the Trustee in substantially the fol- 
lowing form, to-wit: 

30 (Form of Registration) 

Notice 


No writing on this note except by duly authorized agent 
of White's Restaurant Company. 

Date of Name of Signature of 

Registration Registered Owner Trustee 


And Whereas, as security for the payment of the said 
notes, the Company is obligated to deliver to the Trustee, 
under the terms and conditions hereinafter provided, a chat¬ 
tel mortgage on all of its property located upon and within 
the premises known as Nos. 21, 23, 25 and 27 North Illinois 
Street, Indianapolis, and an assignment of the leases held 
by it on the said premises, and 

Whereas, the Trustee has agreed to accept the said trusts, 
and to have and to hold all and singular the above described 
mortgage, leases and any and all income received, in trust 
nevertheless, for the purposes and uses, and subject to the 
terms, conditions, powers, agreements and covenants 
created hereunder and by reason of the execution of this 
indenture, and 

Whereas, this indenture of trust is in the form approved 
and adopted by the Board of Directors of the Company, and 
all things necessary to make the said notes, when authenti¬ 
cated by the Trustee, and issued, the valid, legal and bind¬ 
ing obligation of the Company, and this instrument a valid 
indenture of trust to secure the payment of said notes, ac- 
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cording to the tenor of the said Agreement, have been done 
and performed, and the creation and issue of the said notes 
and the execution, assignment and delivery of the chattel 
mortgage and leases, and of this indenture, have been in all 
respects duly authorized; 

31 Now Therefore, in consideration of the mutual cov¬ 
enants herein contained and to be observed and per¬ 
formed by each party toward the other in reference to the 
subject-matter hereof, it is mutually agreed as follows: 


Agreement 

The Company has delivered to and the Trustee acknowl¬ 
edges receipt of the original Agreement between the Com¬ 
pany and its creditors, who are the sole beneficiaries under 
this trust. 


Issue and Authentication of Notes 

1. The total sum of the notes issued hereunder and which 
may be certified by the Trustee is $7-,907.01; they shall be 
substantially in the form hereinbefore recited and of the 
tenor and purport as stated in articles ‘1’, *2’ and ‘3’ of the 
said original Agreement. 

2. All notes issued hereunder shall be authenticated and 
registered bv the Trustee, substantiallv in the forms for 
such purpose hereinbefore recited, be payable only to the 
registered holders thereof, that such authentication and reg¬ 
istration shall be conclusive evidence that the notes so au¬ 
thenticated have been duly issued under this indenture and 
that the registered holders are entitled to the benefits of all 
the covenants contained herein, but that the Trustee shall 
not by signing such authentication assume any responsibil¬ 
ity for the validity of the proceedings authorizing the exe¬ 
cution of such notes, or of this indenture. 

Payment of Principal and Interest 

1. The Company covenants and agrees that, beginning 
with the 10th day of January, 1929, and on the 10th 
32 day of each and every month thereafter until and 
including the 10th day of December, 1933, it will pay 
to the Trustee the sum of $750.00 in lawful money of the 
United States, and, at the close of each fiscal year, during 
the life of said monthly payments, an additional sum equal 
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to one-half ( 1 /1>) of any and all remaining profits made dur¬ 
ing the year previous, and on the 1st day of January, 1934 
to pay the said Trustee sueli additional sum as may be nec¬ 
essary to liquidate and pay in full any balance of principal 
and interest then remaining unpaid on said notes all accord¬ 
ing to the tenor and purport as stated in Articles ‘A’, ‘B’, 
‘CVD’ and ‘Two’ of the said Original Agreement. 

2. Beginning with the 10th day of July, 1929, and each six 
months thereafter, during the term the Company is obli¬ 
gated to make the said monthly and annual payments, the 
Trustee shall distribute and pay the total funds then in its 
possession to the then registered holders of the said notes, 
pro rata, and which payments, so paid and distributed by 
the said Trustee, shall be applied only as payments upon 
the then unpaid principal of each of the said notes, all ac¬ 
cording to the tenor and purport as stated in Article ‘One’ 
of the said original Agreement. 

3. In addition to the monthly and annual payments above 
recited, the Company covenants and agrees to pay to the 
Trustee such sum or sums as may be required to pay all 
earned interest on the remaining unpaid balance of said 
notes promptly when and as due, all according to the tenor 
and purport of the hereinbefore recited note and Article 
‘2’ of the said original Agreement. 

33 Redemption of Notes 

1. The Company may, at its election, redeem all of the said 
notes at par and accrued interest, at any interest paying 
date by the giving of thirty (30) days prior written notice to 
the Trustee of its election so to do, and upon deposit with 
the Trustee, (on or before the day fixed in such notice for 
such redemption, of the sum necessary to pay in full the 
balance of both principal and interest remaining unpaid on 
the date when said redemption is to become effective, and 
thereupon the said notes shall be deemed redeemed as of 
the date so fixed, and thereafter the holders of said notes 
shall have no claim upon the Company or the collateral here¬ 
by pledged, but shall look for payment solely to such deposit 
which shall be used by said Trustee to redeem said notes 
on the terms above provided. 
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Collateral 

1. The Company has executed, assigned and delivered to, 
and the Trustee acknowledges receipt of the chattel mort¬ 
gage and the leases, ail as hereinbefore recited and accord¬ 
ing to the tenor and purport as stated in Articles ‘3’, ‘A’, 
and ‘Two’ of the said original Agreement, and which exe¬ 
cution and delivery is and has been made upon the under¬ 
standing and agreement that so long as the Company shall 
faithfully and truly perform its obligations and covenants 
herein created and lierebv assumed and so long as there be 
no default thereof by it, the Trustee shall permit the said 
Company to remain in undisturbed possession of the said 
mortgaged property and the said leased premises, and to use 
and operate the same as heretofore, provided however, that 
the Company shall promptly pay all taxes thereon, for which 
it may be liable, keep said property free of all liens, in good 
and useable condition, and make all necessary repairs and 
replacements thereof, all of which shall remain subject to 
the said chattel mortgage as tho originally included therein. 

2. Upon full performance by the Company of all 
34 of the covenants and obligations herein recited, cre¬ 
ated and assumed by it, including the payment in full 
of all of said notes and interest, and the costs of this trust, 
then and in that event the Trustee shall be obligated and 
charged with the duty to reassign the leases, cancel the 
chattel mortgage and, in all things, to release the Company 
from anv further obligation or liabilitv bv reason of this 
indenture, and the trusts hereby created, the same as if this 
indenture had never been written and no trust obligations 
or covenants had ever been created or assumed hereunder, 
all according to the tenor and purport as stated in Article 
‘Two’ of the said original Agreement. 

Remedies 

1. In case of default in the payment of any of the monthly 
or annual payments to be made to the Trustee hereunder, 
or of default in the payment of interest when and as due, 
or of default in the full performance of any of the covenants 
assumed by it hereunder, and if any such default shall con¬ 
tinue for a period of thirty (30) days, then and in that event, 
the said Trustee may and, upon the written request of the 
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holders of fifty (50) percent in amount of the unpaid bal¬ 
ance of said notes and the filing with the Trustee of an in¬ 
demnity satisfactory to the Trustee, shall be required to 
enter into possession of the mortgaged property and of the 
leased premises and, at its election, to operate and use the 
same for the benefit of the holders of the said notes, and 
until the said notes, and all expense and charges au- 
35 thorized hereunder have been fully paid, or to sell 
the said mortgaged property and the said leases after 
first giving the Company thirty (30) days written notice 
of its election so to do, and/or to pursue any remedy at 
law or in equity which to the Trustee shall seem proper, 
and in the event of any such sale or proceeding, the pro¬ 
ceeds therefrom shall be applied to the pro rata payment 
of the remaining unpaid principal and interest of the out¬ 
standing notes after first deducting all sums due the Trus- 
tee, including the Trustee's expense and cost of sale and all 
remainder, if any, shall be payable to the Company. In the 
event such sale or proceeding shall not yield proceeds suffi¬ 
cient to pay all said notes, interest and expenses in full, 
then the Company agrees to pay the deficit to the Trustee 
on demand. 

Trustec 


1. The Fletcher American National Hank of Indianapolis, 
for itself and its successors hereby accepts the trusts cre¬ 
ated hereunder and assumes the duties imposed by this in¬ 
denture upon the terms and conditions hereof, including the 
following, to-wit: 

2. The Trustee may select and employ in and about the 
execution of the trusts and in enforcing the covenants, 
agreements and duties in and by this indenture expressed 
and imposed, and in and about any suit or proceeding, 
whether of prosecution or defense or other matter to which 
it may be a party voluntarily or involuntarily, by reason 
of its being a party to this indenture, necessary attorneys, 

agents and other employees, whose reasonable com- 
36 pensation shall be included in the compensation here¬ 
in provided to be received by the Trustee for its 
services hereunder; and in the event of any default or 
breach by the Company whereby any action or actions, pro¬ 
ceeding or proceedings, may rightfully be instituted by the 
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Trustee or the holder of any of the said notes, all fees, 
costs, charges and expenses incurred or paid in and about 
said action or actions, proceeding or proceedings shall be 
an indebtedness of the Company, payable upon demand to 
the person or persons incurring, paying or advancing the 
same and a lien and charge upon the collateral executed 
and delivered to the Trustee under the terms and condi¬ 
tions of this indenture. 


3. The Trustee shall not be liable for any act or omission 
of any attorney, agent or employee selected or appointed 
by it in pursuance hereof, or for any action taken in good 
faith, or for anything done or not done under the advice 
of counsel (who may be counsel for the Company), or for 


any error of judgment or mistake of law or fact, or for any¬ 


thing except 


its own gross negligence or wilful misconduct. 


4. The Trustee shall be entitled to receive and the Com¬ 


pany agrees to pay to it reasonable compensation for any 
and all services performed by it hereunder, which compen¬ 
sation shall be an indebtedness of the Company payable 
upon demand, and for which a lirst and prior lien is hereby 

given the Trustee on the trust property. 

37 5. The Trustee and anv successor Trustee mav re- 

• • 

sign and discharge itself of the trusts hereby cre¬ 
ated, upon written notice to the Company at its office in the 
city of Indianapolis, Indiana, given sixty (60) days prior 
to the date when any such resignation shall take effect, or 
such shorter time as the Company may accept as notice. 

6. Upon the resignation of the Trustee as herein provided, 
or in the event of the inability or incapability of the Trustee 
to act, the Company shall immediately by resolution of its 
Board of Directors at a meeting thereof dulv called and 
held in accordance with the provisions of its by-laws, desig¬ 
nate and appoint a successor in the trusts by this indenture 
created and contemplated, and in the event of any failure 
of the Company so to do, then and in that event the hold¬ 
ers of a majority in amount of the principal of notes out¬ 
standing and unpaid shall have the right immediately to 
designate and appoint by instrument or concurrent instru¬ 
ments in writing, under their hands and seals, such succes¬ 
sor, and upon the valid appointment of any successor 
hereunder, the Trustee ceasing to act shall duly assign, 
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transfer and deliver all collateral and moneys held by such 
Trustee to the new Trustee so appointed in its place. 

In Witness Whereof, the parties hereto have caused their 
respective corporate names to be hereunto subscribed by 
either their respective Presidents or Vice-Presidents and 
their respective corporate seals to be hereunto affixed, duly 
attested by their respective Secretary or Assistant-Secre¬ 
tary, or Cashier or Assistant Cashier, the day and 
38 vear first above written. 


WHITE'S RESTAURANT COMPANY 

By HUBERT II. KELLER 

President (Seal) 


Attest: 

MARY S. KELLER 

Secretary 


TIIE FLETCHER AMERICAN NATIONAL BANK 

By E. H. IGLEHART 
Vtee-President (Seal) 


Attest: 

R. K. SMITH 
Cashier 


State of Indiana 

County of Marion, ss: 

On this lltli day of October, 1928, before me, a Notary 
Public, in and for said county and state, personally came 
Hubert H. Keller, to me personally known to be the Presi¬ 
dent of White’s Restaurant Company, the corporation de¬ 
scribed in and which executed the foregoing indenture, and 
acknowledged the execution by him as such President, of 
the foregoing instrument, and that the same was and is the 
voluntary act and deed of said corporation. 

Witness my hand and notarial seal. 

B. D. EMANUEL 
Notary Public (Seal) 

My commission expires June 1, 1931. 
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State of Indiana 

County of Marion, ss: 

On this 11 day of Oct., 1928, before me, a Notary Pub¬ 
lic in and for said county and state, personally came E. H. 
Iglehart, to me personally known to be Vice-President of 
The Fletcher American National Bank of Indianapolis, the 
corporation described in and which executed the above in¬ 
denture, and acknowledged the execution by him, as such 
Vice-President, of the foregoing instrument, and that 
39 the same was and is the voluntary act and deed of 
said corporation. 

Witness my hand and notarial seal. 

ALICE FRANCES COBB 
Notary Public 

My commission expires Aug. 21, 1929.” 


(Copy of the above Indenture of Trust was filed of rec¬ 
ord as Exhibit 2 to defendant’s pleas and as Exhibit to 
Plaintiffs’ additional particulars of demand.) 

The Restaurant Company executed collateral trust notes 
as provided by the trust agreement, delivered them to the 
trustee for authentication and registration in the names 
of the creditors about the middle of October, 1928; on Oc¬ 
tober Kith the Trustee forwarded the note to the creditors 
with letter enclosing copy thereof to be signed and returned 
to the Trust Department, acknowledging receipt of the 
notes, and the receipts returned bore dates from October 1(5 
to November IS. The Trust Department of the Bank was 
a separate department and kept its own records and ac¬ 
counts. The Fletcher American National Bank of Indian¬ 


apolis as Trustee under the trust agreement was a person 
separate and distinct from the Fletcher American National 
Bank as creditor, and could be sued under this agreement 
in its separate name as Trustee. A collateral note was de¬ 
livered to the Bank as creditor, with the same form of letter 


that went to other creditors, 
ceived in evidence, marked “ 


This note was thereupon re- 
Plaintiff’s Exhibit 2”, and is 


in the words and figures following: 
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$12000.00 No. 2 

Indianapolis, Ind., August 1, 1928. 

On or before January 1st, 1934, for value received, we 
promise to pay, to the registered holder hereof, at The 
Fletcher American National Bank of Indianapolis, Indiana. 

Twelve-Thousand & no/100.Dollars 

With interest at the rate of six per cent, per annum from 
date until paid, payable January 10, 1929, and semi-annu- 
allv thereafter, and with Attornev's fees; without relief 
from Valuation and Appraisement laws. The drawers 
and endorsers waive presentment for payment, protest, no¬ 
tice of protest and non-payment of this note. 

This note is one of an issue of $72907.01 aggregate prin¬ 
cipal amount, secured ratably, without priority or distinc¬ 
tion of one note over another of said issue, by the pledge of 
certain property under the terms of a certain Collateral 
Trust Agreement; dated as of August 1st, 1928, between 
the undersigned and The Fletcher American Na- 
40 tional Bank, Trustee. A copy of said agreement is 
deposited with said Trustee, and reference to the 
same is hereby made for a fuller description of the security 
afforded thereby, and of the method therein provided for 
semi-annual payments on principal out of a sinking fund to 
be maintained by the undersigned. 

This note shall not be valid unless registered by The 
Fletcher American National Bank of Indianapolis as regis¬ 
trar, and authenticated by the said Trustee. 

WHITE’S RESTAURANT COMPANY 


By HUBERT H. KELLER 

President 


T rust a e’s Certi ficate 


This certifies that the foregoing note is one of the notes 
referred to in the above mentioned Collateral Trust Agree¬ 
ment. 

THE FLETCHER AMERICAN NATIONAL 
BANK OF INDIANAPOLIS, Trustee 

By E. H. IGLEHART 

Vice-President. 
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(This notation stamped on note) 

The rights of the holder hereof to the security above re¬ 
ferred to are subject to a modification of the above men¬ 
tioned trust agreement dated as of Nov. 7, 1928, giving pri¬ 
ority to the holders of $9000.00 of new money to the maker 
hereof. 

Reverse of Note 

For value received we hereby absolutely bargain, sell, 

assign and deliver the within note to- 

without recourse on us, and direct The Fletcher American 
National Bank of Indianapolis, as Registrar, to register said 
note to the order of the above named Assignee. 


-, 19-. 

Registration of Principal 

No writing on this note , except by the duly authorized agent 
of White's Restaurant Company 

Date of Registration, August 1,1928 

Name of Registered Owner, The Fletcher American Na¬ 
tional Bank 

Signature of Trustee 

THE FLETCHER AMERICAN NAT’L BANK 
of Indianapolis 

By E. H. IGLEHART 

Vice President 

(The foregoing document was attached to Plaintiff’s Bill 
of Particulars as “Exhibit D”). 

Witness identified copy of letter dated October 16, 192S, 
as that which accompanied the collateral trust note for 
$12,000.00 forwarded to the Bank as creditor, and testified 
it was sent with an original; that the copy came back to the 
Trust Department of the Bank, showing the note 
41 had been delivered. Thereupon the copy was re- 
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ceived in evidence, marked “Plaintiffs’ Exhibit 3”, and is 
in the words and figures following: 

THE FLETCHER AMERICAN NATIONAL BANK 

of Indianapolis 

October 1G, 1928 

Fletcher American National Bank, 

Indianapolis, Indiana 

Gentlemen: 


We are handing vou herewith collateral note of Whites 
Restaurant Company being note number 2, dated August 
1, 1928 and due January 1,1934, in the amount of $12,000.00 
issued under trust agreement dated as of August 1, 1928, by 
and between Whites Restaurant Company and this bank as 
Trustee in settlement of indebtedness now due you from 
Whites Restaurant Company as per your acceptance on tile 
with the Trustee. 

Kindly acknowledge receipt on the copy of this letter en¬ 
closed herewith. 

Very truly yours, 


Vice President 

CFH.h 

Ends. 

Received from The Fletcher American National Bank of 
Indianapolis, the enclosure(s) as above stated. 

Date Oct 23 1928 19 H. L. Hilkene V P 

This receipt must be signed personally by the consignee or 
a duly authorized officer or agent. 

The method of delivering the note to the Bank was the 
same followed as to other creditors, except it was prob¬ 
ably handed to some officer of the Bank rather than sent by 
mail. The letters were all sent out on October 1G, 1928. 
The Trustee proceeded to administer the trust for a number 
of months. 

The next matter of moment was that the Restaurant 
Company proposed to the Trustee to modify the trust 
agreement to allow the Company to borrow further up to 
$9,000.00 and give such new lenders a preference in the se¬ 
curity pledged in the trust agreement. 
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42 Witness identified such modification of the trust 
agreement and it was received in evidence marked 
“Plaintiffs’ Exhibit 4’’. It provides in substance that it 
was entered into “as of the 7th day of November, 1928” 
by White’s Restaurant Company party of the first part, 
Fletcher American National Bank of Indianapolis, Trus¬ 
tee, party of the second part, and the holders of the notes 
of the Restaurant Company in the aggregate principal 
amount of $72,907.01 secured under the Indenture of Trust, 
parties of the third part; that whereas under date of Au¬ 
gust 1, 1928 the first party entered into an Indenture of 
Trust with the second party as Trustee by the terms where¬ 
of the first party assigned to the Trustee certain leases on 
the premises occupied by it, by written assignment “dated 
as of August 1, 1928” and recorded Oct. 16, 1928, and 
executed and delivered to the trustee a chattel mortgage 
dated October 11, 1928, recorded October 16, 1928, covering 
all the Restaurant plant and equipment and all property 
used in connection with the Restaurant business, all to 
secure the Trust notes; that whereas no provision was made 
in the Indenture of Trust for the furnishing to the Res¬ 
taurant Company of new or additional money, or priority 
of collateral to secure new debts, which was necessary to 
enable the borrowing of $9000.00 more, it was now agreed 
that the Indenture of Trust be modified to give priority of 
claim on the pledged collateral to secure payment of future 
loans up to $9000.00, to be made by the Fletcher American 
National Bank “not as trustee but in its individual ca¬ 


pacity” or by any other lenders, and any extensions of 
these loans, and the Trustee should hold the trust estate 
under the same terms as before, but first for benefit of 
new lenders, then for the benefit of the existing collateral 
trust noteholders who were to have their notes endorsed 
to show modification of the agreement; in all other respects 
the Indenture of Trust should remain unchanged. This 
modification was executed by the Bank as Trustee, by 
White’s Restaurant Company, and by thirty-four creditors, 
including the Bank. 

43 Witness further testified that after this modifica¬ 
tion, the Restaurant Company continued business 
and the Trustee was notified in writing by the Bank of a 
further loan made under it, and that later the Restaurant 
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got into difficulties, and a creditors’ meet ini*; was called by 
the Trustee to discuss questions of policy—22 creditors at¬ 
tended and a creditors’ committee of three was appointed; 
the Company then wrote July 26, 1929, to the Trustee to 
operate the business. The Trustee appointed the commit¬ 
tee to run it, which was done; in January, 1930, the assets of 
the Restaurant Company were sold and nothing was real¬ 
ized for the creditors. 

On cross examination, witness testified that he did not 
know when the receipt for the collateral note was assigned 
by the Bank or came back to the Trust Department; that 
some of the officers of the Bank were officers of the Trust 


Department; Mr. Stempfel, a Vice President of the Bank, 
was also Trust Officer, and Mr. Igleliart was Vice Presi¬ 
dent and Trust Manager. Mr. Sutherlin was Vice Presi¬ 
dent of the Bank; he didn’t handle any Trust Department 
matters directly, but frequently would sign checks or some 
instrument when the Trust Officer or Trust Manager was 
not available. 


The Trust Department is not a separate corporation, 
but a department authorized by the Comptroller and given 
trust powers. Only Mr. Igleliart, Mr. Stempfel and wit¬ 
ness had access to separate vault in which trust securities 
were kept, except Mr. Hilkene (not a trust officer) who had 
access only on rare occasions. If a subpoena were served 
on witness as an officer of the bank to produce a record 
without saying in what department it was, he would not 
say the Bank did not have it because it was in the Trust 


Department. Mr. Igleliart was since his employment by 
the Bank a Vice President and Trust Manager. His par¬ 
ticular duties were in the Trust Department. The original 
agreement between the Restaurant Company and its cred¬ 
itors was signed on behalf of the Bank by Mr. Stout, its 
President. 

44 Thereupon counsel read to the jury the deposi¬ 
tion of Harold E. Sutherlin, a witness for the plain¬ 
tiffs, who testified in substance as follows; 

'That between 1925 and 1932 he was employed by the 
Fletcher American National Bank as Vice President. In 
May, 1928, the White’s Restaurant Company owed the Bank 
$12,000.00, evidenced by three notes for $7,000.00, $3,000.00 
and $2,000.00. Witness identified them as renewals and 
as bearing the endorsement of Hubert II. Keller. 
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Thereupon said notes were received in evidence, marked 
“Plaintiffs' Exhibits 5, 6 and 7'’, respectively, and are in 
the words and figures following*: 


$7000.00 No. 26356 Due Aug. 13 

Indianapolis, Ind. May 15, 1928 

Ninety days after date, for value received, we and each 
of us promise to pav to the order of THE FLETCHER 
AMERICAN NATIONAL BANK OF INDIANAPOLIS, 
at the Fletcher American National Bank of Indianapolis, 
Indiana 

Seven thousand and 00/100 Dollars. With interest at the 
rate of eight per cent, per annum after maturity until paid 
and attorney's fees; without relief from Valuation and Ap¬ 
praisement laws. The drawers and endorsers severally 
waive presentment for payment, protest, notice of pro¬ 
test and non-payment of this note. 

White’s Restaurant Co. 

per Hubert H. Keller Pres. 

Address 27 N. Ill Str 


Endorsement on back: Hubert H. Keller. 


$3000.00 No. 27557 Due Sept. 10 

Indianapolis, Ind. June 11, 1928 

Ninety days after date, for value received, we and each 
of us promise to pav to the order of THE FLETCHER 
AMERICAN NATIONAL BANK OF INDIANAPOLIS, 
at the Fletcher American National Bank of Indianapolis, 
Indiana 

Three thousand and 00/100 Dollars. With interest at the 
rate of eight per cent, per annum after maturity until paid 
and attorney’s fees; without relief from Valuation and Ap¬ 
praisement laws. The drawers and endorsers severally 
waive presentment for payment, protest, notice of protest 
and non-payment of this note. 

White’s Restaurant Co. 

Hubert H. Keller PRES. 

Address 27 N. Ill Str 
Endorsement on back: Hubert H. Keller. 
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45 $2000.00 No. 51236 Due Aug. 15 

Indianapolis, Xnd. July 16, 1928 

Thirty days after date, for value received, we and each 
of us promise to pav to the order of THE FLETCHER 
AMERICAN NATIONAL BANK OF INDIANAPOLIS, 
at the Fletcher American National Bank of Indianapolis, 
Indiana 

Two thousand and 00/100 Dollars. With interest at the 
rate of eight per cent, per annum after maturity until paid 
and attorney’s fees; without relief from Valuation and Ap¬ 
praisement laws. The drawers and endorsers severally 
waive presentment for payment, protest, notice of protest 
and non-payment of this note. 

WHITE’S RESTAURANT CO. 

Hubert II. Keller PRES. 

Address 27 N. Ill Str 

Endorsement on back: Hubert H. Keller. 

(The foregoing documents were attached to Plaintiffs' 
Bill of Particulars as “Exhibits A, B and C’\) 


Execution and endorsement, including signatures, de¬ 
livers* and consideration for these notes was admitted bv 
• * 

written stipulation of counsel filed of record. 

Between 1925 and 1932 the Bank was doing a general 
banking business. Before these notes were due, the Res¬ 
taurant Company suggested to the Bank a refinancing of 
this and other obligations. Witness identified a creditors’ 
agreement, and stated it was signed about August 1, 1928. 
Thereupon the paper was received in evidence, marked 


“Plaintiffs’ Exhibit 


and is the same agreement which 


appears in and is incorporated in the Indenture of Trust 


received in evidence marked “Plaintiffs’ Exhibit 1’’ as 


‘ ‘ Origi mil Agreement' ’. 

Mr. Keller had been endorser on all notes of the Res¬ 


taurant Company while it was indebted to the Fletcher 
Bank. At the time the Bank signed the creditors’ agree¬ 
ment, witness, Stout and Keller discussed the matter and 
it was agreed Keller would be surety on the new obliga¬ 
tion under the trust indenture. Before the Bank signed 
the agreement they told him that their position was differ- 
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out from other creditors as he had endorsed their paper, 
they did not want to impede his arrangements and if he 
could be kept on the paper, they would be glad to 
46 go along with that sort of agreement. The matter 
was discussed in Mr. Stout's presence. The three 
notes, Exhibits 5, 6 and 7, were the ones refunded in accor¬ 
dance with the creditors’ agreement, into the collateral 
trust note. 

Witness's recollection is that the Bank as creditor did 
not accept the new collateral trust note or deliver the re¬ 
ceipt for it back to the Trustee until Keller executed a 
guaranty, the understanding being he was to keep on as 


surety. 

Witness identified the guaranty of Keller for $12,000.00 
loan to the Restaurant Company. Thereupon the same was 
received in evidence, marked “Plaintiffs' Exhibit 9”, which 
is in the words and figures following: 


To Fletcher American National Bank, Indianapolis, Ind. 


Indianapolis, Ind. Oct. 24, 1928 


In consideration of your extending credit to White’s Res¬ 
taurant Company, hereinafter referred to as the borrower, 
we hereby jointly and severally guarantee the payment 
with interest and attorney's fees of any and all notes, bills, 
drafts, commercial paper and obligations of said borrower 
of every kind, whether signed, accepted, drawn or endorsed 
by said borrower, that mav have been or shall be discounted 
by said bank, either for said borrower or for any owner 
or holder thereof: 

PROVIDED, That the separate liability thereon and 
hereon of each of the undersigned shall not at any time 

exceed the sum of Twelve Thousand.xxDollars 

($12,000.00), 

This agreement shall be and remain a continuing guar¬ 
anty for the payment of any such notes, bills, drafts, com¬ 
mercial paper and obligations of said borrower as shall 
hereafter be held by said bank, not exceeding in aggregate 
the said sum. To the amount aforesaid, we hereby agree 
to pay any and all such notes, bills, drafts, commercial 
paper and other obligations of said borrower as shall be 
discounted by said bank, without relief from valuation or 
appraisement laws, together with attorney’s fees. 
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We hereby expressly waive notice of the discount of any 
such bills, notes, drafts, commercial paper or other obli¬ 
gations, and we also waive notice of non-acceptance, non¬ 
payment and notice of protest thereof, and in the event 
any such debt is not paid at maturity, we further agree that 
suit mav be brought directlv and immediately against the 
undersigned without first exhausting the person or persons 
primarily liable therefor, such suit to be brought either 
against the undersigned alone or impleaded with the per¬ 
son or persons so primarily liable as may be deemed best 
bv said bank. 

WITNESS our hands the day and year first above writ¬ 
ten. 

- Hubert H. Keller. 


(The foregoing document was attached to Plaintiff’s 
Bill of Particulars as “Exhibit E"). 

Being shown the date on the receipt for the collat- 
47 eral note (Exhibit 3) as October *23, 1928, and the 
guaranty of Keller dated October 24, 1928, witness 
testified he did not know why the dates were different. The 
guaranty (Exhibit 9) is the instrument witness meant as 
that which Keller had agreed all along to be surety for the 
new indebtedness of the Restaurant Company. The matter 
of Keller’s signing the guaranty was discussed between 
him, Mr. Stout and witness,—but the exact date witness 
could not remember. Keller had an opportunity to read the 
guaranty; anyone had that opportunity. 

Witness thereupon identified “Plaintiffs’ Exhibit 10’’ as 
a statement prepared by Mr. Stout for Mr. Keller’s signa¬ 
ture and the same was received in evidence and is in the 
words and figures following: 

Indianapolis, Indiana 

November 14, 1928 

The Fletcher American National Bank 
of Indianapolis, Indiana. 

Gentlemen: 

In consideration of your executing a modification of Col¬ 
lateral Trust Agreement, dated November 7, 1928, the un- 
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dersigned, Hubert IT. Keller, hereby agrees that the execu¬ 
tion of said agreement shall in no wise affect the liability 
of the undersigned as surety of obligations of White’s Res¬ 
taurant Company to you; and that the same remains in full 
force and effect, regardless of your signature to such modi- 
fication of Collateral Trust Agreement. 

Yours very truly, 

HUBERT Ii. KELLER. 

This statement was delivered to the Bank during a dis¬ 
cussion regarding new money to be loaned by the Bank. In 
this discussion it was understood there was to be no release 
of suretyship of Mr. Keller on any monies loaned. 

On cross examination witness testified it was not a condi¬ 
tion of the creditors’ agreement that all creditors come in 
equally, and take notes secured by the collateral trust agree¬ 
ment without any preference. It was understood the Bank 
would sign only if it were left in same position as be- 
48 fore, as to surety. He didn’t recall that one creditor 
had a trust on the Restaurant Company’s fixtures, 
and gave it up so all creditors might come in equally. He 
didn't know why Bank's preference was not put in credi¬ 
tors’ agreement. Witness read the agreement, and could 
not tell why Bank's preference was not put in, but no plan 
was made to keep it secret. 

Witness has no written instrument which would show to 
any other creditor the agreement to give preference to the 
Bank, and does not know of any. 

The collateral trust notes were in payment of the pre¬ 
existing debts of creditors of the Restaurant Company. In 
this case it was an exchange of debt, which means the same 
thing. Witness did not know when collateral trust note was 
delivered to the Bank by the Trust Department, or that the 
Bank had it from October 16th, the date of the letter of 
transmittal. Did not know date of first talk with Keller re¬ 
lating to his signing the guaranty, or how many, or whether 
it was after October 24th; or whether modification of col¬ 
lateral trust agreement was before or after October 24th. 
The Bank loaned the Restaurant Company some four or five 
thousand dollars under the modification of the trust agree¬ 
ment, and this was paid. 
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On redirect examination witness testified that the Bank 
had Keller's guarantv, it had no further sccuritv of the 
Restaurant Company only, other than the collateral trust 
note: that his recollection was somewhat hazy that some of 
the creditors of the Restaurant Company knew the Bank 
had Keller’s guaranty, but he felt rather positive it was dis¬ 
cussed in open creditors’ meeting; there was no effort to 
conceal it. 

On recross examination witness testified that he told no 
one about it; that he had a very distinct recollection it was 
discussed at that meeting; but he would not swear that it 
was discussed there; (on re-direct examination) wit- 
49 ness, when asked whether it was his impression or 
knowledge or whether he had a distinct recollection of 
it, he replied “It is an impression.” His recollection was 
not hazy concerning Keller’s promise to maintain his status 
as Surety or guarantor of the indebtedness; he knew Keller 
made his promise to maintain his status before the Bank 
signed the creditors’ agreement. 

Thereupon, plaintiffs’ counsel read to the jury the deposi¬ 
tion of E. H. Iglehart, a witness for the plaintiff, who testi¬ 
fied in substance that in February, 1928, he became Vice 
President and Trust Officer of the Fletcher American Na¬ 
tional Bank which had trust powers, and was operating a 
trust department. That the reason the modification of the 
trust agreement (Plaintiffs’ Exhibit 4) was dated as of 
November 7th was because creditors signed from time to 
time and some were out of town; that under federal law the 
Bank segregated the activities of its trust department, kept 
separate books, maintained a separate office under witness 
who gave all his time to that office. This office was on the 
third floor of the bank building, while the credit department 
was on the first; that the Bank’s own $12,000.00 collateral 
trust note was recorded and sent out by the trust depart¬ 
ment as Trustee like other creditors’ notes. 

That on account of a suit against the Restaurant Company 
brought by one of its creditors, asking for a receiver, Keller 
spoke to witness about it and wanted the Trustee to take 
over the business of the Company. Witness required such 
request in writing, and refused to take over the business un¬ 
less a creditors’ committee would act as agent of the Trus¬ 
tee to operate it. This was agreed. Witness identified the 
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request and also the reply thereto. The request, marked 
“Plaintiffs' Exhibit 11". and the reply, marked “Plaintiffs’ 
Exhibit 12", were received in evidence, and are in the words 
and figures following: 

50 ^ July 26, 1929 

Gentlemen: 

We hereby request that you forthwith take possession of 
the property assets of the White’s Restaurant Company in 
accordance with the terms and conditions of a certain Inden¬ 
ture of Trust, dated August 1, 1928, wherein the White’s 
Restaurant Company is referred to as the “Company" and 
the Fletcher American National Bank of Indianapolis is re¬ 
ferred to as “Trustee", and the modification thereof dated 
November 7, 1928. 

In the performance of the foregoing request the White’s 
Restaurant Company herewith gives its approval of all of 
the acts of the Trustee and its Committee. 

Yours truly, 

WHITE’S RESTAURANT COMPANY 
HUBERT IT. KELLER, Pres. 

Fletcher American National Bank, Trustee, 

Indianapolis, Indiana. 

Whites Restaurant Company, 

Indianapolis, Indiana. 

July 26, 1929. 

Gentlemen: 

We beg to acknowledge your favor of this date requesting 
that the Trustee take possession of the property covered by 
the Trust Agreement of August 1st, 1928 as modified No¬ 
vember 7th, 1928. 

We have designated Messrs. A. H. Gisler, William Belir- 
mann and R. D. Pratt as a committee to act for the time 
being as the agent for the Trustee and this will be your au¬ 
thority to deliver to them actual possession of the trust as¬ 
sets and premises. 

Yours very truly, 

THE FLETCHER AMERICAN NATIONAL BANK 
OF INDIANAPOLIS, TRUSTEE 
By. 


EHI/d 


Vice President. 
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The creditors ’ committee thereafter operated the business 
of the Restaurant Company until they sold it out, that is, 
until December, 1929. 

The committee reported to the Trustee that they were 
losing money and witness said to close it down; and the 
assets were sold according to the terms of the indenture. 

Thereupon witness identified a letter from the 
51 Bank as trustee notifying the Restaurant Company 
of the Trustee’s election to sell. This letter was re¬ 
ceived in evidence, marked “plaintiffs’ Exhibit 14”, and 
is in the words and figures following: 


Indianapolis, Indiana. 
December 13th, 1929. 

Whites Restaurant Company, 

Indianapolis, Indiana. 


Gentlemen: 

Notice is Hereby Given that the undersigned, as Trustee 
under instrument of trust between vourself and the under- 
signed dated August 1st, 1928, as modified by instrument of 
November 7th, 1928, does hereby elect to sell the trust as¬ 
sets in said instrument of trust and modification thereof 
referred to; and that the undersigned will upon the Fif¬ 
teenth dav of Januarv, 1930. at 9:00 A. M. of said dav at 
the Office of the undersigned, on the Third Floor of the 
Fletcher American National Bank Building, Pennsylvania 
and Market Streets, Indianapolis, Indiana, offer for sale 
and/or sell the said trust assets, continuing such sale from 
day to day until said property shall have been sold. 

Yours very truly, 

THE FLETCHER AMERICAN NATIONAL 
BANK OF INDIANAPOLIS, TRUSTEE 

By E. H. IGLEHART 

Vice-President 


Received copy of the above notice this 17th day of Decem¬ 
ber, 1929. 


WHITES RESTAURANT COMPANY, 

By HUBERT H. KELLER 

President. 
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Oil cross-examination witness testified that the original 
agreement between the Restaurant Company and its credi¬ 
tors was prepared by MY. Hen Emanuel, attorney for the 
Company and for Keller, with suggestions from witness 
who sent Mr. Emanuel a form of printed collateral trust 
agreement. That the Bank had possession of the collateral 
trust notes prior to October 16,1928, as it authenticated and 
delivered them. That there were eight Vice Presidents of 
the Bank in charge of different matters; witness was Vice 
President and Trust Manager of the Bank. The Trust De¬ 
partment of the Bank was not a separate corporation from 
the Bank; that it is a department of the banking cor- 
52 poration, and the right to exercise its trust powers 
is conferred on the banking corporation by the Fed¬ 
eral Reserve Board; there is a regulation that if the Trust 
Department deposits trust cash in the credit department of 
the same bank it must maintain daily an equal amount of 
good bonds so that that regulation to that extent treats it 
(the Trust Department) as a separate entity. 

Mr. Stout was President of the Bank and a general officer 
thereof. Mr. Sutherlin, Vice President, also was, but had 
nothing to do with the Trust Department unless witness 
happened to be out when somebody required a signature. 
Mr. Sutherlin handled only those transactions between the 
Restaurant Company and the Bank where the Bank was in¬ 
volved as a creditor of the Restaurant Company. On one 
occasion Mr. Sutherlin signed under the name of the Bank 
as Trustee, when witness was absent. Witness attended 
some of the creditors’ meetings for the Trustee or pros¬ 
pective trustee; Mr. Sutherlin attended the same meetings 
for the Bank as creditor. 


Mr. Keller never on behalf of the Restaurant Company 
discussed with the Trust Department his relations with the 
Bank as creditor except to furnish a list of creditors who 
were to receive the collateral trust notes. 

Witness understood by the terms of the agreement that 
all creditors were to come in equally pro rata. The collate¬ 
ral trust agreement does not contemplate that any creditor 
of the Restaurant Company participating in the benefits of 
the instrument should be secured or preferred by any as¬ 
sets of the Company. 
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Witness attended the creditors’ meetings held about the 
time of the execution of the trust agreement and heard no 
preferences discussed. 

Thereupon, on re-cross examination witness Iglehart 
with regard to delivery of the collateral trust note by the 
trust department to the credit department, stated: 
53 “What I mean to say is the bank in its capacity as 
a trustee, and in that capacity alone, delivered to 
the bank in its capacity as a creditor, and in that capacity 
alone, the note to which the bank in its creditor capacity was 
entitled, and delivered with the note a receipt to be executed 
by the bank in its individual capacity, the same as any other 
creditor, and that the bank in its individual capacity re¬ 
tained that receipt, to my best recollection, for about a week 
before they signed it and sent it back up to the Trust De¬ 
partment where the bank as Trustee of this instrument was 
performing its functions. Now, that is what 1 mean.’’ 

Witness did not know when receipt for collateral trust 
note was signed by the bank, or whether the note stayed 
down in the credit department all the time they were wait¬ 
ing for the receipt. 

Thereupon plaintiffs called as a witness Elmer W. Stout, 
who testified that he resides in Indianapolis, Indiana, is 
chairman of the board of the American National Bank, 
which is not nor is witness connected with the liquidating 
trustees of the Fletcher American National Bank. He was 
President of the latter Bank between 1925 and 1933, and is 
familial with the affairs between that Bank and the Restau¬ 
rant Company: that loans had been made to the Restaurant 
Company always on the endorsement or guaranty of Keller, 
its principal owner. That lie negotiated with Keller about 
refunding the three notes (Plaintiffs’ Exhibits 5, 6 and 7). 
Keller said since he had moved his restaurant from the 
Circle to Illinois Street in Indianapolis he had been losing 
money; that his indebtedness to creditors was over 
$75,000.00; a Mr. Krupniek of Albert Pick & Co., purveyors 
of restaurant supplies, a creditor, had proposed a plan, 
which contemplated a chattel mortgage on the equipment 
of the restaurant and payment of $750.00 a month, and 
Keller asked the Bank to join in the plan. Keller stated 
that Pick & Co. would release a lien for $4500.00 on the 
equipment, provided $10,000.00 working capital would be 
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furnished, which Pick & Co. had agreed to do. Witness 
told Mr. Keller the Bank would sign an agreement and see 
what headway he could make with other creditors, but thev 
would not give up Keller’s personal endorsement on these 
notes or weaken their position, and Keller agreed. 

54 The creditors’ agreement was executed and was 
followed by the collateral trust agreement, signed 

bv the Restaurant Co. and the bank as Trustee. 

The collateral trust note to the Bank was sent down from 
the Trust Department with a letter and lodged on the desk 
of Mr. Hilkeno or Mr. Sutherlin and came to attention of 
witness. About the time this note came down from the 
Trust Department, Keller came in and said Pick & Co. had 
declined to furnish the $10,000.00 working capital, and 
wanted more money and witness said he had signed the 
agreement on the understanding that all creditors would 
sign and t lie $10,000.00 be raised and the Bank was to con¬ 
tinue to have Keller’s endorsement or surety as before. 

* 

Keller admitted this and signed the guaranty before the 
receipt for the collateral note was sent back to the Trust 
Department. When Keller signed the guaranty the receipt 
(Plaintiffs’ Exhibit 3) was in the possession of witness. 
After he signed, the receipt was sent up to the Trust De¬ 
partment. Ilis attention being called to the fact that the 
guaranty was dated October 24, 1028, and tile receipt Oc¬ 
tober 23, 1028, witness said the receipt had not been deliv¬ 
ered to the Trust Department until Keller signed the guar¬ 
anty. Witness would not have accepted the collateral trust 
note unless Keller had signed the guaranty. 

At this time Keller wanted an additional $5,000.00 loan 
to keep going and the modification (Plaintiffs’ Exhibit 4) 
of the collateral trust agreement was executed, the Bank 
being a party as trustee, and as creditor. The purpose of 
the modification was to give priority on the assets of the 
restaurant to such party as might lend the money. Seven 
davs after the modification agreement Keller asked the 
Bank to sign the same, and witness told Keller that because 
his lawyer had criticised Keller for signing the guaranty, 
witness wanted a memorandum as to the effect of signing 
the modification of the trust agreement, and so had Keller 
sign Plaintiffs’ Exhibit 10 dated November 14, 1928. 

55 Contemporaneously with Keller’s execution of Ex- 
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liibit 10, the Bank executed the modification of the trust 
agreement. Thereafter the Bank advanced $5,000.00 to the 
Restaurant Co. on a note which was also covered by the 
guarantv, and endorsed bv Keller. 

Witness was President of the Bank, and did not confine 
his duties principally to any one department; he devoted 
more time to the credit department, but was in conference 
with all the heads of departments of the Bank. 

Witness identified a letter by the Bank as Trustee to hold¬ 
ers of the collateral notes, a copy of which was received by 
the Credit Department, and the same was marked Plain¬ 


tiffs' Exhibit 16, and is in the words and figures following: 


Indianapolis, Indiana. 
March 1st, 1930. 


Holders of the Collateral Trust Notes 
of Whites’ Restaurant Company, 


Dear Sir: 

Whites’ Restaurant, 27 N. Illinois St., Indianapolis was 
taken over bv the Fletcher American National Bank as 


trustee on July 19, 1929 and operated by the trustee until 
January 12, 1930 when the business was closed and the 
equipment and the merchandise sold to the highest bidder. 

The trustee employed as its managers the three indi¬ 
viduals who constituted the creditors’ committee which was 


appointed by the note holders and given powers of attor- 

nev bv them. 

» • 

Following is a general statement of the operation during 
the period the trustee was in charge of the business— 


July 19,1929 Cash in bank $5S7.S7 

Cash change fund 500.00 

Operating revenues 81,798.75 

Cash trust fund 2,250.00 

Sale of equipment 5,700.00 

Sale of equipment 400.00 


$91,236.62 

88,615.18 

2,621.44 91,236.62 


Operating expense 
Trust expense 
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These figures show that the operating loss of the business 
was about $7000.00 part of which loss was occasioned 
through keeping the restaurant open during January. This 
was done as it was anticipated that a better sale could be 
made as a going concern rather than a sale of equipment 
only. No purchaser developed and the equipment was sold 
for the best bid that was received. 

56 The item of Trust Expense shown above includes 
all cost of the trustee’s management as well as the 
trustee’s fee. 

'While all of the assets of this business were consumed 
in operating and the charge of the trustee, with nothing left 
to apply on the preferred claim of Mr. Keller for $7,750.00, 
or any of the claims of the other note holders, the business 
was operated for about six months and during this time, all 
purchases, whenever possible were made from creditors 
and all such accounts have been paid in full. 

Yours verv trulv, 

v mi 7 

THE FLETCHER AMERICAN NATIONAL 
BANK OF INDIANAPOLIS, TRUSTEE, 

By . 

EHI/d Vice-President. 

From the symbol EHI, Mr. Iglehart signed the letter. 
No part of the principal of the collateral note was ever paid, 
only a small interest payment. 

In March, 1933, the Bank was closed. Later the Comp¬ 
troller issued to it a B license permitting it to operate on a 
restricted basis until a reorganization plan was worked out, 
which was done and approved. The non-liquid assets were 
transferred to three liquidating trustees, who are the plain¬ 
tiffs in this case, liquidating such assets for the benefit of 
the depositors first and then the stockholders. 

The obligation on the Keller suretyship was assigned to 
the plaintiffs. 

On cross-examination witness testified he, as President 
was familiar in a general way with the Trust Department 
of the Bank. 

After the creditors’ agreement was signed Pick & Co. 
gave up their $4,0(X).00 lien on the equipment of the Restau¬ 
rant Co. Witness does not know of any of the creditors of 
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the Restaurant Co. who knew the Bank had the personal 
guaranty of Mr. Keller. When witness had the talk with 
Keller on October 24 (192S) it was in the office of witness 
in the Bank. Mr. Sutherlin was present, but not the coun¬ 
sel for Mr. Keller at which time the guaranty was signed. 
Witness did not threaten Keller with financial ruin if he 
did not sign the guaranty. In answer to a question 
57 whether he refused to accept the collateral trust 
note, he stated he reminded Keller of their under¬ 
standing when witness signed the original agreement. It 
was not a Hat refusal, but he told Keller he had failed to 
obtain credit as represented would be obtained, and failed 
on his own statement to secure a substantial portion of the 
creditors, and this was the time when their agreement 
should be carried out with reference to continuing person¬ 
ally liable on the Company’s debt. 

Regarding the lapse of time between the date of the 
$12,000.00 collateral trust note and the date of the guaranty, 
witness stated the August 1 memorandum (Plaintiffs’ Ex¬ 
hibit 8) was a proposal Mr. Keller took around to all the 
creditors, expecting to get all to sign—there were thirty to 
fifty of them and this took time. The Bank had the Res¬ 
taurant Co.’s three notes totaling $12,000.00, with Keller’s 
endorsement. When it was finally agreed to consummate 
the collateral trust arrangement, and the Restaurant asked 
that the trust notes take the place of the three endorsed 
notes, then was the time to ask Keller to remain liable on 
the obligation, and he was asked to and did sign the surety- 
ship. The Bank then took the $12,000.00 note and guaranty. 
Keller did not return to consummate the transaction until 


October and then reported his failure to get $10,000.00 from 
Pick & Co., and his failure to get at least $4,500.00 of credi¬ 
tors to sign up. 

Witness took no active part in the handling of the busi¬ 
ness covered by Plaintiffs’ Exhibit 16, and had no personal 
recollection of it. 


Witness did not know the date of the last acceptance of 
creditors of the creditors’ agreement. Witness has no rec¬ 
ollection that any creditors of the Restaurant Company 
other than Keller knew he had given the Bank a guaranty, 
nor did he know that any other creditors had such knowl¬ 
edge. Witness was a stockholder of and had a small de¬ 
posit in the Bank when it was closed. 
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58 In taking Keller’s guaranty the Bank was merely 
asking him to continue the relationship personally 

as it had been for four years, namely that no credit was 
ever extended to the Restaurant Company except on the 
personal endorsement or personal suretyship of Keller, 
which other creditors did not have. By continuing Keller’s 
personal obligation the Bank obtained no preference in the 
Restaurant assets. Witness then identified a letter dated 
July 29, 1930, a letter dated March 20, 1930, and a letter 
dated April 10, 1930, which were marked Defendant’s Ex¬ 
hibits 3, 4, and 5 respectively; No. 4 was signed by him, and 
the others dictated by him and signed by his secretary. 

Thereupon plaintiffs called as witnesses Charles V. Im- 
lay, Esq.; James R. Chase, Esq.; and Raymond B. Dickey, 
Esq., whose testimony, covering reasonable attorney’s fees, 
is not deemed pertinent to this appeal, and the Court took 
judicial notice of the law of Indiana regarding interest. 

Thereupon it was stipulated by counsel before the Court 
and jury that on November 23, 1934, plaintiffs’ attorney 
Charles V. Imlay made demand in their behalf upon de¬ 
fendant for payment under the guaranty in suit. 

It was stipulated in writing by the parties that plaintiffs 
were the duly appointed and acting liquidating trustees of 
The Fletcher American National Bank under an indenture 
of trust dated August 29, 1933, that the trust note and 
guaranty in suit were part of the assets being administered 
by them, no payments had been made thereon except as 
stated in the declaration, and that plaintiffs had the same 
rights in the respective instruments as had the said Bank, 
with the right to pursue the Bank’s remedies against de¬ 
fendant herein. 

Thereupon the plaintiffs rested. 

59 Thereupon, defendant, to maintain the issues on its 
part joined, produced as a witness B. D. Emanuel 

who testified in substance as follows: 

That he is a lawyer, knew defendant Hubert H. Keller 
and in the spring of 1928 had business with Keller relating 
to White’s Restaurant Company; that according to its 
financial statements the Company was considerably in¬ 
debted and in May witness took up with Albert Pick & Co. 
the matter of their lien on the Company’s equipment. Mr. 
Krupnick of Pick & Co. suggested that the Restaurant Com- 
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pany agree to turn over to a trustee its property, then ap¬ 
praised by an official appraisal company at $180,000.00, as 
collateral security for its creditors and provided certain 
parties sign the agreement first, Pick & Co. would release 
its lien and everybody would come in on an equal basis. 
Witness drew up such agreement and took it to Mr. Igle¬ 
hart, Vice President of the Bank, for approval or disap¬ 
proval. Witness knew of no creditors being advised of 
any guaranty by Keller to the Bank. First witness heard 
of it was that Keller had signed it. The agreement witness 
helped prepare was dated August 1, 1028, and guaranty 
dated October 24, 1928. The total indebtedness of the Res¬ 
taurant Co. was some $75,000.00 and 33 or 34 creditors rep¬ 
resenting $72,000.00 odd dollars signed the agreement. The 
Bank signed it first. Keller then sent it to Pick & Co. to 
sign—no other signatures then on it. The other creditors 
then signed, the last creditor consenting about August 13th. 
He knows of no consents in October. Witness drew up 
trust agreement with suggestions from Mr. Iglehart, who 
said nothing about the bank getting a guaranty from Kel¬ 
ler. 

Q. “Did you know the bank was to get an endorsement 
or guaranty?” A. “My understanding was just the op¬ 
posite.” 

Witness had notes pursuant to the trust agreement 
printed and supplied to the Trustee, the Fletcher 
60 American National Bank, which was named such be¬ 
cause it was the largest individual creditor. Witness 
knows the Bank received its collateral trust note. Mr. Igle¬ 
hart told him he, Iglehart, had delivered the note to one of 
the other members of the organization the same day that 
the rest of the notes were sent out on October 16, 1928. 
Witness was not present when Keller executed the guaranty, 
though still representing him, did not know Keller was 
going to sign it. He first learned about it the next day, and 
went to Bank to see if they had supplied any receipt for 
the note that same day. Witness told Keller he should not 
have signed it. In November the Restaurant Co. needed 
more money, and witness drew up the modification agree¬ 
ment in evidence. The Bank then loaned $5,000.00 which 
was repaid. About July, 1929, the Trustee, through a com¬ 
mittee, took over the Restaurant Co. business. The pay- 
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ment duo in July, 1929, to holders of the collateral trust 
notes was not paid. In December, 1929, there was a demand 
made upon Mr. Keller to pay the $12,000.00 under the terms 
of the guaranty. It was by letter from the Bank’s attorney, 
signed by Mr. Rappaport, who was also a director of the 
Bank, for his firm. The Trustees made no demand on Kel¬ 
ler “so far as 1 know”. Neither the Bank nor the Trustees 


at any time indicated to witness they thought the guaranty 
was not due; witness did not discuss the matter with the 
Trustees. The Bank was Trustee. Thereupon, two letters, 


marked “Defendant’s Exhibits (5 and 7” were received in 


evidence over the objection of plaintiffs’ counsel that they 
were not demands of the Trustee under the trust agree¬ 
ment, and not pertinent, the Court stating, “Suppose we 
let them go in and you may argue the legal question as to 
whether it constitutes a demand under the agreement”, 
and said letters are in the words and figures following: 


Law Offices 

Rappaport, Kipp and Lieber 
Illinois Building 
Indianapolis 

February 14, 1930 

Mr. B. D. Emanuel 
Attorney at Law 
City 

61 Re: Fletcher American National Bank vs. 
Hubert H. Keller 


Dear Sir: 

Since I am leaving for Florida todav, it is too late for me 

to prepare the suit in the above matter. The purpose of 

this letter, however, is to advise you that unless Mr. Keller 

has a change of heart before my return, about March 16th, 

I will bring suit at that time without communicating further 

with vou. 

•> 

Very truly yours, 

(Signed) LEO M. RAPPAPORT 

LMR :H 
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Law Offices 

Rappaport, Kipp and Lieber 
Illinois Building 
Indianapolis 

December 14, 1929 

Mr. Hubert H. Keller 
317(5 N. Pennsylvania St., 

City 

Dear Sir: 

The Fletcher American National Bank has turned over 
to us for appropriate action your suretyship agreement in 
the amount of $12,000.00 covering the promissory notes of 
that same amount executed by White's Restaurant Com¬ 
pany. 

As you undoubtedly know, the payments due under the 
trust agreement are all in default, and, therefore, the entire 
debt is now due and your suretyship has become an obliga¬ 
tion calling for immediate payment. 

The Bank insists upon prompt liquidation of this matter 
and unless, therefore, the item is paid, or secured in such 
a manner that it will be promptly paid, we are directed to 
bring suit. We suggest that you call at our office at once 
to discuss this matter before we bring the suit. 

Very truly yours, 

(Signed) RAPPAPORT, KIPP & LIEBER 

LMR HI 

In addition to these letters Mr. Rappaport made oral de¬ 
mands for payment under the guaranty, and he was threat¬ 
ening to sue. lie did not at anv future time indicate he did 
not think the obligation was due; nor did any one from the 
Bank so indicate to witness. The trustee sold the business 
of the Restaurant Co. for about $6,000.00. 

On cross examination the witness testified that at the 
conference between Keller and Mr. Krupnick no rep- 
62 resentative of the Bank was present. Pick & Co. 

never agreed to put up $10,000.00, but would try to 
secure it. Just before the issue of the collateral trust notes 
he knew they were not going to put it up. 

Defendant’s counsel then read to the jury the deposition 
of Ira Krupnick, a witness for the defendant, who testified 
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iii substance that lie lived in Cleveland, Ohio, and in 192S 
was employed by Albert Pick & Co., Chicago, Illinois, whose 
business was furnishings for hotels, restaurants, etc.; that 


in 1928 the Pick Co. was a creditor of White’s Restaurant 
Company in Indianapolis, in the amount of approximately 
$7,500.00 to $10,000.00. The Restaurant Co. was then in 
financial trouble, Hubert Keller was president of the Com¬ 
pany, had been customer of Pick Co. for many years, and 
he talked with witness and asked for assistance. Witness 
went to Indianapolis, saw Keller, and finally made a pro¬ 
posal embodied in a letter, identified by witness. There¬ 
upon the letter was received in evidence and is in the words 
and figures following: 


Albert Pick & Company 
Chicago 

Executive Offices Albert Pick, President 

David Frank, Vice President 
Ira Krupnick, Vice President 
Albert Pick, Jr. Treasurer 
Hugo Pick, Secretary 

July 21, 192S 

Mr. Hubert Keller 
Whites Restaurant 
Indianapolis, Ind. 

Dear Mr. Keller: 

After reviewing vour statement vesterdav and going 
over the situation in general with vou, the onlv recommen- 

~ *7 » 

dation I could make in connection with the financing of 
your business from now on is this: 

Your debts are approximately $75,000 and typical of 
every restaurant business you have no means of liquidating 
it because of large investment in building improvements 
as well as in equipment. Therefore I believe that you 
should arrange with your creditors that they accept for 
their claim, notes secured by chattel mortgage on furnish¬ 
ing and real estate mortgage on your lease. These notes to 
mature serially beginning next January at rate of $750.00 
every month bearing interest at rate of 6% per an- 
63 nun) and while our company holds a chattel mort¬ 
gage on a good part of the fixtures I will personally 
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recommend that they waive their lien on this equipment 
and in addition I will endeavor to work out an arrangement 
whereby you can raise $10,000 cash by reason of note issue 
which you have created—just enough to provide working- 
capital and clear up small items now existing. 

The above can only be accomplished if you will get all of 
your creditors to agree to the above plan, which they of 
course should be willing to do as they are now entirely un¬ 
secured and by accepting notes for their claims they be¬ 
come secured and give you an opportunity to work out the 
situation for them without any loss. 

After reviewing the volume of business now being done 
and expenses incident thereto 1 feel confident enough in 
vour abilitv to create satisfaetorv earnings from now on to 
recommend to my company a conversion of our claim into 
notes, waiving of our prior lien and in assisting you in 
getting $10,000 in cash, which I believe is sufficient at this 
time. 

Very truly yours 

IK:MH (Signed) IRA KRUPNICK 

This letter was mailed to Keller and later witness and 
Keller talked about the matters therein. Keller then ad¬ 
vised witness he was lining up his creditors, and finally a 
creditors’ agreement was made and witness’s promise to 
release Pick & Co.'s lien was fulfilled. The Fletcher Amer¬ 
ican National Bank was a larger creditor than Pick & Co. 
Witness positively did not understand that any creditor 
signing the agreement was to have Keller’s endorsement on 
the notes issued under the agreement, because witness 
would not have released the Pick & Co.’s lien if somebodv 

m 

would get more than witness was willing to take. They 
were not obligated to release the lien. Witness then iden¬ 
tified the creditors’ agreement and testified it was executed 
by Albert Pick & Co., which Company later received a col¬ 
lateral trust note provided for in the agreement. The Pick 
Co. never made a loan to Keller, as it changed hands. Wit¬ 
ness left the Pick Co. on January 1, 1929. In response to 
the question whether he knew of any agreement between 
the Bank and Keller that Keller was to personally guaran¬ 
tee the Bank’s note, witness replied he knew of no sepa¬ 
rate agreements that were made with creditors other than 
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as provided in the general creditors’ agreement. The note 
accepted by Pick & Co. was in payment of the in- 

64 debtedness to it of the Restaurant Company. Pick 
& Co. released its lien and accepted the note same as 

all other creditors were to receive in full payment of their 
obligations secured by the collateral trust agreement on all 
of the equipment. 

On cross examination the witness testified that Keller had 
informed witness that he had guaranteed his original obli¬ 
gation to the Bank. Witness did not attend anv meeting 
of creditors and dealt with Keller and had no contacts or 
discussions with any representatives of the Bank. Witness, 
as to the proposed" $10,000.00 loan by Pick & Co. had in 
mind taking an additional note for it secured by the trust 
agreement; Keller was not to give any security. 

On redirect examination witness testified his understand¬ 
ing with Keller was, he would not release Pick & Co.’s lien 
if Keller did not clear up the situation of the Restaurant 
Co., and release himself from any obligations, so he could 
devote his time to the business without being harassed. 

On recross examination witness stated he did not know 
what negotiations Keller had with the Bank with respect 
to his past or personal obligations. 

Thereupon defendant’s counsel read to the jury the dep¬ 
osition of F. D. Staley who testified as follows: 

He is in business in Indianapolis, and summer of 1928 
his firm, Staley & Crabb, entered into the creditors’ agree¬ 
ment with the Restaurant Co., accepted two notes for what 
was owed by the Company. Witness attended a creditors’ 
meeting, attended by 18 or 20 creditors of the Restaurant 
Company, and there it was agreed that all would receive 
notes collaterally secured in the same manner, and no cred¬ 
itors were given any preference. It was not agreed that the 
Fletcher American National Bank should have a prefer¬ 
ence. 

Witness signed the creditors’ agreement, and pursuant 
thereto received a note. After default in interest payment, 
a committee ope rated and then closed the Restaurant. Wit¬ 
ness received collateral trust notes, pursuant to the col¬ 
lateral trust agreement. 

On cross examination witness testified the debt 

65 was owed his company by the Restaurant Co. and 
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was on an open account; no personal obligation of Kel¬ 
ler’s was on it. He had no knowledge whether or not if 
any other creditor had notes they were endorsed by Keller. 
Tie had no knowledge of any other creditor getting a pref¬ 
erence regarding the obligation of the Restaurant Co. or 
its assets. 

Xo one on behalf of the Bank ever stated it would not 
retain Keller’s personal obligation to back up the indebt¬ 
edness of the Restaurant Co., but it was witness’s definite 
understanding that the Bank would waive any priority of 
claim against ’White’s Restaurant Company over any other 
creditor in any respect, and it was on that basis that wit¬ 
ness, thinking that was the reason the other creditors ac¬ 
cepted it, accepted, because they were led to believe that 
the Bank had taken the same stand. 

On redirect examination witness testified that he did not 
hear or know of any agreement or understanding between 
Keller and the Bank that Keller was to personally secure 
the Bank or “give them a preference” in any other way, 
and he did not then and does not now believe anvone was 
preferred. 

It was thereupon stipulated by counsel for plaintiffs 
and defendant in open Court and in the presence of the 
Court and Jury, that the depositions of Ryland D. Pratt 
and Sam Rose, witnesses for the defendant and creditors 
of the Restaurant Company, which had been taken in In¬ 
dianapolis, be not read, but that their testimony was sub- 
stantiallv the same as F. D. Stalcv, that is, tlicv received 

* * 77 % 

Collateral notes under the Collateral Trust Agreement for 
their indebtedness, that they understood no preferences 
were to be given any creditors, and had no knowledge of 
the guarantv given bv Keller to Fletcher American Xa- 
tional Bank, and that they would not have agreed to take 
collateral notes for their indebtedness had they known any 
creditor was to be preferred; and that this stipula- 
66 tion might be considered by the jury as evidence of 
the facts so testified to by said witnesses Rose and 

Pratt. 

Thereupon, the defendant was produced as a witness and 
testified in his own behalf as follows: 

His name is Hubert H. Keller and he is in the restaurant 
business; in the spring of 1928 was in that kind of busi- 
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ness, was president of White’s Restaurant Company, In¬ 
dianapolis, Indiana. The Company's financial condition 
was then bad; he went to the Fletcher American National 
Bank, a creditor of the Company, and so advised them; 
talked to Mr. Krupnick, who, after looking at the appraisal 
of the Restaurant Company’s plant, etc., made by the 
American Appraisal Co. suggested and made the proposal 
to handle its finances as contained in his letter in evidence. 
Witness told Krupnick he had taken up the matter with the 
Bank, and that he had endorsed the Company’s notes at the 
Bank. Krupnick mentioned Pick & Co.’s lien and asked if 
the Bank would come in as a creditor without anv guaranty 
or endorsement. 

After receiving Krupnick’s letter witness took the matter 
up with the Bank, with Mr. Sutherlin and also with Mr. 
Emanuel. Witness showed Krupnick’s letter to Mr. Suther¬ 
lin, who thought the plan all right, and said to have an agree¬ 
ment drawn up, which was done, and he took it and the 
letter back to the Bank. It was the understanding of Mr. 
Krupnick the Bank should sign first, which it did, and Pick 
& Co. signed next, and within ten days witness got most of 
the other creditors in Indianapolis to sign, the last of all the 
creditors signing August 13, 1928. When witness saw 
Sutherlin before the agreement was signed the Bank made 
no request that defendant give them any guaranty or en¬ 
dorsement, nor was it a condition precedent that he should 
do so. After the collateral agreement was drawn up, it took 
a while to get the leases transferred and the matter was 
thus delayed until October. Witness understood the credi¬ 
tors were to receive the collateral trust notes as pav- 
67 ment for all pre-existing indebtedness of the Res¬ 
taurant Company to them. Witness went to the Bank 
on October 24, 1928, saw Mr. Sutherlin who said there was 
a matter he and Mr. Stout wanted to talk to witness about; 
that they had received the collateral trust agreement note 
and would not accept it until witness gave them a guaranty. 
Witness did not know the Bank had then signed a receipt 
for the note, he was led to believe they had not, that they 
would not. Witness refused to sign such guaranty, then 
Mr. Stout came in; witness said if they did not accept the 
collateral note the whole thing was done; Mr. Sutherlin said 
he knew it would probably break it up: witness said it would 
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ruin him; they insisted, were hard boiled about it, and they 
said thev knew it would ruin witness, but thev were lending 
money, not merchandise and felt they should have a guar¬ 
anty, and then witness signed the guaranty in evidence as 
Plaintiffs’ Exhibit 0. Witness would not have signed it if 
Sutherlin had not made these threats, neither would he 
have signed it had he known they had accepted the note and 
the receipt for it was there. Witness read part of the guar¬ 
anty but was excited and dumbfounded, and rather than 
have the whole think broken up, and having confidence in 
what he thought he could do, and they being determined to 
have it, witness signed it. At that time no subsequent loans 
from the Bank were contemplated; witness was expecting 
to get money from Pick Co. Witness owed nothing to the 
Bank personally at that time. 

At the suggestion of the creditors at a meeting of them, 
the trustee, through a creditors’ committee, took over the 
restaurant business. This meeting was called bv the Bank 
as trustee. When the business was turned over to the Trus¬ 


tee, no assets of the Restaurant Company were retained by 
it or bv witness. At that time witness had evervthing lie 
had in the business; he had a small piece of property 
heavily mortgaged, and nothing else. 

68 After receiving letter of Dec. 14, 1929, from the 
Bank's attorney, Mr. Rappaport, making demand for 
payment of the $12,000.00 note, witness called on Mr. Rap¬ 
paport who repeated the demand, and asked if the Restau¬ 
rant Company had any other assets than what the Trustee 
had, to which witness said “Xo”. Mr. Rappaport then said 
“The entire trust has been in default for some time and we 


at the Bank feel that the suretyship is due now and should 
be taken care of and we want it taken care of” bv the wit- 
ness. He wanted witness to give them the mortgage on the 
property witness owned. There has never been any retrac¬ 
tion of this demand for payment by the Bank or its at¬ 
torn ev. 

Thereupon, the three letters identified by the witness 
Stout, were received in evidence, marked Defendant’s Ex¬ 
hibits 4, 5, and 3, respectively, and are in the words and 
figures following: 
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The Fletcher American National Bank 
Indianapolis 

March 20, 1930 

Elmer W. Stout 
President 

Mr. Hubert Keller 
1735 DeSales St. 

Washington, D. C. 

Dear Mr. Keller: 

Mr. Rappaport returned from Florida a few days ago and 
in connection with the problem he had on with your attor¬ 
ney, I should be pleased to have a talk with you to see 
whether or not an amicable adjustment can be reached. 
Kindly advise me when you expect to be here or if not, 
whether or not you arc willing that the mortgage be can¬ 
celed for the time being with the understanding that we be 
patient about bringing suit on our note. 

Yours very truly, 

(Signed) ELMER W. STOUT 
President. 


HO THE FLETCHER AMERICAN NATIONAL 

BANK, INDIANAPOLIS 

Elmer W. Stout 
President 
Mr. Hubert Keller 
Indianapolis, Indiana. 

April 16, 1930. 

Dear Mr. Keller: 

I acknowledge receipt of your letter of April 14. 

Will you kindly advise me how soon you expect to be here. 
If I may be assured that you will be here in a reasonable 
time, I will ask the attorneys to withhold any action, but I 
should like to know approximately when I may have the 
opportunity of a conference with you. 

With kindest regards, am 

Yours verv truly, 

(Signed) ELMER W. STOUT 
President. 
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THE FLETCHER AMERICAN NATIONAL 
BANK, INDIANAPOLIS 

July 20, 1930 

Elmer W. Stout 
President 
Mr. Hubert Keller 

3176 N. Penna. St. 

Indianapolis, Indiana. 

Dear Mr. Keller: 

1 regret that you have not been in the bank, as I under¬ 
stood you would be, to discuss the matter of our claim. 

I note by the papers during the past few days that you 
have executed a mortgage on the property in question to 
secure a loan of $8500. 

We have postponed filing suit against you on the theory 

that von would carrv out vour suggestion of coming in and 

endeavoring to arrange a settlement. If you are not coming 

in to discuss the situation, I shall be pleased to have you 

advise me so that we mav act aecordinglv. 

» ‘ * 

Yours very trulv, 

(Signed) ELMER W. STOUT 

President. 

70 On March 20, 1930, the Bank held no notes of wit¬ 
ness or the Restaurant Company other than the 
$12,000.00 note. On April 16, witness had no other busi¬ 
ness at the Bank with regard to any possible suit. The ref¬ 
erence to the $8500.00 mortgage in Defendant's Exhibit 
3 dated July 29, 1930, refers to the house of witness. Mr. 
Stout wanted that mortgage removed and wanted witness 
to give the Bank the mortgage on the property to secure 
the suretyship, this note. Thereupon a letter from Albert 
Pick & Company was received in evidence dated October 
31, 1928, marked Defendant's Exhibit 8, which letter was 
addressed to defendant as president of the Restaurant Com¬ 
pany and stated it would be impossible for Pick & Co. 
to advance any more money. Said letter was signed “Ira 
Krupnick”. 

Witness, on receipt of this letter, took it to bank with 
Krupnick’s original letter. Mr. Stout then suggested a 
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modification of the trust agreement to give preference to 
new capital. This was done, $5,000.00 was loaned by the 
Bank with witness’s endorsement, and was paid. 

On cross examination witness testified that the last three 
or four vears the Bank had made some loans to the Res- 
taurant Company endorsed by witness. "Witness's discus¬ 
sion, had with Sutherlin only, about refinancing was on the 
basis of Krupnick’s letter in evidence, which he later left 
with the Bank. lie had only one conference with Stout, in 
May. lie did not know the date when the Bank returned 
its receipt for the $12,000.00 note to the Trustee at the time 
it was returned, and he did not know and does not know 
todav that Sutherlin’s statement that it was not returned 
until after the guaranty, was true or untrue. The possibil¬ 
ity of success in operating the creditors' agreement de¬ 
pended on some additional capital being raised. Witness 
knew on August 24, 1928 Mr. Krupnick had not produced 
$10,000.00 up to that time as additional capital. 

71 At the time of witness’s signing the letter of No¬ 
vember 14, 1928 (Plaintiffs’ Exhibit 10) he knew 
additional capital would be necessary. Witness had told 
Mr. Stout he objected to signing the guaranty at the time 
he signed it, and Stout said that before he would sign the 
modification of the trust agreement or anvthing else he 
wanted a letter that the guaranty would not be affected in 
any way, and he wrote the letter which witness read and 
signed as containing their understanding, as there was not 
anything else to do in order to get additional money for 
the restaurant. Witness had no animosity toward Stout, 
but said he was shocked as he and his father had dealt with 
the Bank for twenty-five years. 

Thereupon witness identified as Plaintiffs’ Exhibit 17, 
which was read to the jury, a letter dated October 15, 1929, 
signed by witness and directed to Mr. Elmer Stout, Presi¬ 
dent of the Bank, stating in substance that witness had 
given the Bank as a business reference and would appre¬ 
ciate any cooperation or help it would care to give as to 
references. Witness stated he had no alternative other 
than to write it. 

Thereupon defendant rested. 

Thereupon counsel for the plaintiffs read to the jury in 
rebuttal from the deposition of plaintiffs’ witness Clyde 
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F. Harmon who testified in substance that the files disclosed 
no demand upon the Restaurant Company to pay the Trus¬ 
tee any sums of money; and witness had no knowledge of 
anv demand beinu; made. The Trustee so far as witness 
knew executed no instruments of demand for sums due on 
the collateral trust notes and so far as witness knew, made 
no attempt to accelerate maturity of the notes. 

Thereupon counsel read in rebuttal from the deposition 
of plaintiffs’ witness E. H. Iglehart who testified in sub¬ 
stance as follows: 

72 A sale was had pursuant to notice from the Trus¬ 
tee, Plaintiffs’ Exhibit 14. At or about the time of 
sale the Trustee made no demand on the Restaurant to pay 
anything. Earlier in the year it had notified the Company 
of defaults in payments, but after the business was operated 
by the Trustee's agents, such requests ceased because they 
would have been idle. 

Q. I direct your attention to Plaintiffs’ Exhibit No. 1, 
under the heading “Remedies,” to the words: “In the event 
such sale or proceeding shall not yield proceeds sufficient to 
pay all said notes, interest and expenses in full, then the 
company agrees to pay the deficit to the Trustee on de¬ 
mand. ’ ’ 

Was any action whatsoever taken by the Trustee with 
reference to that portion? A. Not to my recollection. 

Q. Was any action taken by the Trustee at all with re¬ 
spect to the collateral trust notes? A. After the business 
was taken over? 

Q. After the business was taken over and sold? A. None 

whatever excepting to use the respective amounts-1 

started to say as a basis of distribution, but since there 
was no distribution we did not even do that. Nothing was 
ever done about that at all. I would like to explain that the 
Trustee did not feel it its duty to make a demand on White’s 
Restaurant Company to pay the deficit after the sale. The 
reason was the Trustee and the committee knew that the 
assets sold constituted all of the assets of the White’s Res¬ 


taurant Company and it had nothing to pay with, so the 
demand would have been an idle gesture”. 

Thereupon the witness Stout was called by plaintiffs in 
rebuttal and testified in substance that he referred the 
Bank’s claim under the Guaranty to Leo M. Rappaport, one 
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of its attorneys, when he learned of a real estate transac¬ 
tion by defendant which made it desirable to press 

73 anv claim against him immediatelv; that in examin- 
inn- the credit tile he came across the Restaurant’s 

three original notes for $7,000.00, $3,000.00, and $2,000.00, 
then overdue, which were uncancelled and unreturned due 
to oversight of the parties, and in his haste concluded they 
were notes secured by the Indenture of Trust and for¬ 
warded to Rappaport copies of them with the guaranty; 
that Rappaport’s and witness’s demands were based on 
these matured notes and the error was not discovered un¬ 
til later; that the Trustee never demanded payment, to his 
knowledge. 

Thereupon plaintiffs announced their case closed and de¬ 
fendant moved the Court to direct the jury to return a ver¬ 
dict for defendant on the ground that plaintiffs’ claim was 
barred by the Statute of Limitations, and that there was 
no consideration for the guaranty signed by defendant and 
sued on in this case, and after argument of said motion 
by counsel the Court delivered the following opinion, the 
following colloquy occurred, and the following rulings were 
made, and exceptions duly taken by plaintiffs. 

74 The Court: 

“The matter which I have under consideration is 
raised on a motion in behalf of the defendant for a directed 
verdict upon the ground that the evidence discloses that the 
statute of limitations had run against the plaintiffs on the 
claim at the time it was tiled for suit in this court in Au¬ 
gust, 1935. 

The position of the plaintiffs is that the indebtedness did 
not mature until January 4, 1934, in accordance with the 
terms of the so-called collateral trust note of August 1,1928, 
and that, according to the terms of the agreement, evi¬ 
denced by that note and other papers, namely, the trust 
agreement and others, the time of payment of that note was 
fixed as January 1, 1934, unless demand for payment "'as 
made sooner, and that no such demand was made; hence, 
that the action upon this note accrued January 2, 1934, after 
maturity of the note. That, I think, states the position of 
the plaintiffs with respect to the question. 

As I understand the defendant’s position, it is that un¬ 
der the circumstances and in the light of the agreement out 
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of which this trust note was issued and because of the de¬ 
velopments under the trust agreement, no demand was nec¬ 
essary, or, if a demand was necessary, that there was a de¬ 
mand made upon the bank through Mr. Stout as president 
and through its attorney, which demands were made in 
1929 and 1930, and that the action accrued somewhere in 
that period, which would, if that is true, have barred it 
under the statute of limitations at the date the suit was 
filed. 

Xow. the position of Mr. Iglehart, a vice president of the 
bank, in charge of its trust department, was in effect that 
no demand was necessary, because his testimony shows 
that no demand was made because it would have been a 


futile thing, an idle gesture. Those were his words. 
75 I think that when the question is viewed in the 
light of the entire agreement, the circumstances un¬ 
der which it was created, the objects and purposes thereof, 
that a demand, in view of the developments, was unneces- 
sarv. As I construe the agreement the trust was ere- 
atekl by reason of the hope and expectation that the business 
would continue. The only purposes of the trust and the 
creation of the trusteeship was to have charge of the physi¬ 
cal assets of the business and the business as a going con¬ 
cern, receiving the moneys and the revenues which under 
the agreement were to be paid regularly to the trustee. It 
was for the administration of such funds, which, in the 
course of time, would amount to be enough to pay this in¬ 
debtedness, with such additional payments in the way of 
profits which might be made, plus the consideration that 
the fixed assets, in the way of fixtures, and also the lease¬ 
hold were presumably of some value. But the very heart 
of that agreement was the business. 

Xow, when the very subject of the trust itself was ex¬ 
tinguished through the failure of the business and fore¬ 
closure of the fixed assets, what was the reason, if any, for 
suspending the creditors on a limb for five more years? 
Certainly that was not the purpose, it was not the intent, of 
the agreement. That provision for demand was made for 
the benefit of creditors, the beneficiaries of the trust, not for 
the benefit of the White Company. Clearly, it was made for 
the beneficiaries of the trust. And when the trust ceased 
to exist as a live thing, by reason of the fact that there 
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was nothing for it to operate upon, there was nothing 
else to do. It became a dead tiling, there was nothing more 
to it. Certainly from a practical point of view and I should 
think from a legal point of view, the attitude of Mr. Igle- 
hart toward it and his view that it would have been a futile 
and idle gesture to have made a demand were justified. That 
is true if one takes the position that I do, that the provision 
of the demand was for the benefit of creditors and was put 
in there through the hope and contemplation that 
76 the business would go on. Perhaps in the course of 
five years pay the creditors out. But if not, a bal¬ 
ance would be due, or—and this is the very heart of that 
feature of it—if perchance there was a foreclosure and ex¬ 
tinguishment of the things upon which the trust was to op¬ 
erate, then there would be no longer occasion for the trust 
to continue except to collect the balance due, if it was col¬ 
lectible. Well, there could not be anything collectible after 
all the assets were extinguished. There was nothing of the 
corporation left except a shell. 

Bui if that view is not correct, and if there was no de¬ 
mand, then the bank was derelict in its dutv toward the 

« 

beneficiaries of the trust, because it should have made a de¬ 
mand. If any benefits could be derived to the creditors 
through a demand, then they should have made it, and if 
they did not make it they were derelict in their duties in 
the performance and execution of that trust. However, the 
bank cannot now, in this trial, when it is to their advantage, 
stand upon their own default in the performance of their 
trust duties. 

I think the soundest position concerning the matter is that 
the provision for demand was for the benefit and favor of 
the creditors and that it did not contemplate that their 
rights should be left suspended after the trust had ceased 
to function by reason of the foreclosure of the business and 
its fixed assets. 

As I have said, though, if you take the other view of it, 
namely, that a demand by the trustee was required to ac¬ 
celerate the due date of the indebtedness, then it seems to 
me in all justice that the very definite action of the bank 
itself, who was trustee as well as a creditor, referring its 
claim of $1*2,000 to its attorney, who happened also to have 
been a director of the bank—presumably knowing the whole 
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situation—plus the repeated demands of the president of 

the bank, the hi idlest managing officer thereof, his repeated 

demands in the name of the bank, ought to be e.m.-idered as 

constituting a demand under this agreement. 

77 The bank now says, “We were not acting under 

tlie trust in making that demand. We were acting 

for the bank onlv as a creditor". But what was the situa- 
• 

tion.' Nothing appears more clearly from the evidence 
than that the bank was the only possible creditor who after 
the extinguishment of the business of White Company could 
have had any interest whatever in making a demand. So 
there it was in its dual capacity, as a trustee and as a credi¬ 
tor, with the situation presented in which it, either as trus¬ 
tee or as a creditor, was alone interested in making a de¬ 
mand. Under those circumstances I sav it is onlv fair and 

• * 

just that the demands which were made should be treated as 
sufficient under the circumstances. I want to sav here, as 
I did in the course of the argument, that although I was 
very much impressed with the clearness and the fairness of 
Mr. Stout's testimony, and 1 do not depreciate it in the 
slightest, yet it does not seem proper to me that a bank, in 
dealing in bank affairs with the depositors and others, hold¬ 
ing in reality if not in law a quasi public position in the 
business world, can take any stand whereby it can admit 
the action of one of its officers when it is to its advantage 
and deny or disclaim such action when it is to its disad¬ 
vantage. That, it seems to me, is what the bank has done 
here. They have, doubtless in good faith, attempted to dis¬ 
tinguish between the bank as a creditor and the bank as a 
trusteee, to disclaim the effects of an action of one of their 
general officers when it is to their advantage to do it, and 
on the other hand to make claim to the benefits of an action 
of another of such officers when it is to its advantage to do 


Now, I think in the public interest and as a matter of 
public policy it would not be proper to permit such a posi¬ 
tion to be taken by a bank, whereby it may say that “my 
right hand knows not what my left hand does." 

78 I have tried not to view this question in a strained 
or narrow way, but to get at the heart of it, the sub¬ 
stance of it. If I understand counsel's argument, it is that 
the claim here is based upon the guarantee of Mr. Keller 
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and the failure to pay this so-called collateral trust note 
of $12,000. Well, now, we have spoken of this as a note, we 
have treated it as a promissory note. But it does not, in 
its proper aspect, fall in the class of promissory notes as 
we know them under the Law Merchant or the Negotiable 
Instruments Act. It is simply one of several papers evi¬ 
dencing an agreement for the extension of credit, wrapped 
up in a trust, and all the papers must be read together and 
the underlying factors which brought about the agreement 
must be considered. If I were to define the paper myself I 
should more accurately call it a participating certificate in 
the trust, for that is about all it is. It evidences the fact 
that the particular creditor to whom it is issued is one of 
the parties who was entitled to participation in the benefit 
of the trust. 

Now, it seems to me that if the claim is based upon that 
instrument, plus the guarantee of the underwriting liability 
on the part of Mr. Keller the so-called trust note does not 
fall within the terms of the guarantee agreement, because 
the guarantee agreement provides guarantee for the pay¬ 
ment with interest and attorneys’ fees of any and all notes, 
bills, drafts, commercial paper, and obligations of said bor¬ 
rower, the White Company, of every kind, whether signed, 
accepted, drawn, or endorsed by said borrower, “that may 
have been or shall be discounted by said bank.” Now, this 
so-called trust note was never discounted by the bank, and 
if the claim is confined to that trust note, plus the assumed 
underwriting of it by the guarantee agreement, it does not 
fall within the terms of the guarantee agreement. 

But I am not deciding the matter upon those narrow tech¬ 
nical grounds. I have felt that it was necessary to take the 
whole field represented by these several papers, de- 
79 veloping from the discount of the three notes for 
seven, three, and two thousand dollars on up through 
the proposal of the creditor for this extension agreement, 
its execution, the execution of the trust agreement and these 
participating notes. The whole thing must be taken to¬ 
gether as being what? As evidencing the fact that there 
was an indebtedness of $12,000 held by the bank and other 
sums held by other creditors, which were to be paid off in 
a certain way and the payment of which was to be pro¬ 
vided by a continuation of the business, the regular pay- 
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ments to the trustee of the sums derived from the business, 
and the distribution of those benefits ratably to the credi¬ 
tors. 

As I read the declaration, it is drawn upon those broad 
grounds, because all these papers are, in their proper se¬ 
quence, pleaded in the declaration and all of them are set 
out in the Particulars of Demand. If you were confining 
vour claim solelv to the so-called trust note with the surety- 
ship, then I can see no necessity for the incorporation of all 
the papers into the declaration. All these papers, beginning 
with the original notes for seven, three, and two thousand 
dollars, up through the development of the whole transac¬ 
tion, culminated in the trust agreement with the issuance 
of this participating certificate, and I think that, fairly con¬ 
strued, the declaration must have been drawn with a view 
to making the claim a broad one, based upon the whole 
agreement as developed and exhibited by these series of 
papers, and not upon the narrow ground that the claimed 
indebtedness rested solely upon this participating certifi¬ 
cate plus the surety agreement. 

Mr. Reed: I do not suppose your Honor wants an an¬ 
swer to that particular point at this time? 

The Court: Oh, no, I cannot go any further. 

Now, those are the reasons which have induced me to 
conclude that whatever view may be taken of this matter, if 
judged by the substance of it, does clearly appear that the 
action accrued at a date which when this action was filed 
rendered it barred by the statute of limitations. 

80 Mr. Reed: Before your Honor finally rules, I would 
like to submit a verv brief motion and have a ruling 
on it. The Court has obviously considered the defendant’s 
exhibits 3, 4, 5, 6, and 7, being the letters of demand by Mr. 
Rappaport and the letters written by Mr. Stout, as being 
such demands as would come within the collateral trust 
agreement. That not being the opinion of the plaintiff, I 
should like at this time to move to strike those exhibits from 
your Honor’s consideration and also, of course, from the 
consideration of the jury, and to have the record show a 
ruling on that question. 

The Court: Well, I do not think I should be asked to make 
such a ruling now, Mr. Reed. Those papers were sub¬ 
mitted yesterday without objection, were they not? 
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Mr. Reed: Yes, and, of course, it was argued that they 
were not applicable. 

The Court: And the argument proceeded upon the basis 
of that evidence, and I have considered the matter upon 
that basis. 1 do not think that it is proper to shift your 
position now, after I have made my ruling. That would 
not seem fair, would it? 

Mr. Reed: I believe, your Honor—I do not want to be 
unfair, of course, about it— 

The Court (interposing): Certainly not; I have no such 
thought. 

Mr. Reed: My recollection was that at the time your 
Honor first admitted Mr. Rappaport’s demand it was on 
the basis that it should be admitted and would be considered 
by the Court as a matter of law later. 

The Court: Well, the question of law was raised by this 
motion as to whether the claim is barred by the statute. 
That is the question of law that I had in mind, and I assume 
counsel had in mind. It is the only question of law really 
that has arisen in the case so far. 

81 Mr. Reed: I assumed at the time, and perhaps 
your Honor's discussion of the motion covers the 
ground, that had the Court considered these documents, 
after examination, not a demand by the trustee and such 
a demand necessary, they would have been excluded from 
the jury and your Honor would have automatically ex¬ 
cluded the consideration of them. 

The Court: Well, I think you have an opportunity to 
read this rather rough outline of my reasons, but, you see, 
I proceed upon two grounds. First take the bank’s own 
position, expressed through Iglehart, the trust officer, that 
it was a futile, vain thing, and I think that is a sensible, fair 
view to take of it; but if a demand was necessary, then I 
sav that these demands made bv the bank, in view of the 
fact that it was the trustee under the trust, as well as the 
creditor, and the only creditor who could possibly be inter¬ 
ested in the demand, did legally constitute a sufficient de¬ 
mand. 

Mr. Reed: I understand your Honor’s position. I raised 
it for the purpose merely of the record. 

The Court: Mr. Reed, I want to be entirely considerate, 
but I think I shall have to let the record stand as it is. 
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Mr. Reed: Very well, your Honor. 

May I note an exception, your Honor? 

The Court: Yes, certainly. 

Ladies and gentlemen, I have taken perhaps more time 
than 1 should have to explain this matter. It is an inter¬ 
esting question, probably one which you may have sensed 
vourselves in the course of the taking of the testimonv. It 
was argued in vour absence vesterdav and it has been 
considered during the adjournment of court. I have taken 
more time than l might otherwise have taken to explain it 
in order that you might understand, as well as the attor- 
nevs, the reasons whv I feel it neeessarv to direct a verdict 
in favor of the defendant in this case. 

S2 For the reasons which I have thus outlined, I now 
direct you to return a verdict in favor of the defen¬ 
dant. 

Mr. Reed, Attorney for Plaintiffs: If your Honor please, 
may I have an exception to the granting of the motion and 
also one to the direction? 

The Court: Yes. 

The Clerk of the Court: Members of the jury, please 
stand. By direction of the Court, your verdict is for the 
defendant. That is your verdict, so say each and all of 
you?’ ’ 

The foregoing is the substance of all the testimonv given 
in the case. 

Plaintiffs’ Exhibits 11, 12, 14 and 16 are set out at 
length at the instance of defendant. 

And thereupon, and as all of said exceptions were duly 
noted and allowed as aforesaid, and duly entered upon the 
minutes of the Court, before the jury gave its verdict, and 
because the matters and things hereinbefore recited are not 
matters of record, in order to make the same a matter of 
record herein, which is hereby ordered, so that the plaintiffs 
may have their case reviewed on appeal, the plaintiffs by 
their attorneys, move the Court to sign and seal this, their 
bill of exceptions, to have the same force and effect as if 
each and every one of said exceptions had been separately 
signed and sealed which motion is granted by the Court; 
and thereupon the plaintiffs tender this, their bill of excep¬ 
tions and request the Court to sign and seal the same and 
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make same of record, which is accordingly done, now for 
then, this 1st day of March, 1938. 

JAMES M PROCTOR (Seal) 

Justice 

CHARLES V. IMLAY 
JOHN R. REED 
1416 F Street, NAY. 
Washington, D. C. 

Attorneys for Plaintiffs 

Approved: 

CHARLES L. FRAILEY 
JAMES A. PURCELL 
JOSEPH FITZGERALD, JR. 

1010 Vermont Avenue, N.W. 

Washington, D. C. 

Attorneys for Defendant 
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FOR TI1E DISTRICT OF COLUMBIA. 
January Term, 1938. 


No. 7144. 


Otto J. Feucht, John P. Collett and William X. 
Fleming, Jr., Liquidating Trustees for The 
Fletcher American National Bank ol* Indianapolis, 
Indiana, a Corporation, Appellants, 

v. 

Hubert H. Keller. Appellee. 


BRIEF ON BEHALF OF APPELLANTS. 


STATEMENT OF THE CASE. 

This is an appeal from the action of the District 
Court of the United States for the District of Colum¬ 
bia in directing a verdict for the appellee, defendant 
below, at the close of all the testimony. 



o 


Appellants, plaintiffs below, liquidating trustees for 
The Fletcher American National Bank of Indianapolis, 
with all the rights of that bank (R. p. 45), brought suit 
against defendant as guarantor of a certain collateral 
trust note made by White’s Restaurant Company of 
Indianapolis, to the order of the said bank and, along 
with other notes, secured by a Collateral Trust Agree¬ 
ment or “Indenture of Trust’’ (R. pp. 15-25). The 
declaration (R. pp. 1-0) sets forth the surrounding cir¬ 
cumstances and consideration which more fully appear 
in the testimony. To this declaration defendant filed 
pleas of (1) the statute of limitations, (2) lack of con¬ 
sideration, (3) fraud or misrepresentation and (4) du¬ 
ress, but the testimony was seriously directed toward 
only two issues, the statute of limitations as raised in 
the “Special Plea’’ (R. p. 6) and lack of consideration 
as raised in the “Amended Third Plea” (R. p. 0). (In 
fact the pleas on (3) and (4) are not part of this rec¬ 
ord, and the testimony thereon reproduced in the bill 
of exceptions for completeness is, as will be shown, 
irrelevant.) 

The two issues mentioned are therefore the only ones 
of importance. Only these issues are of importance 
here and only the former was seriously considered by 
tiie court below (Opinion R. p. 65), in directing the ver¬ 
dict. To the special plea of the statute of limitations, 
plaintiffs filed a replication (R. p. 8), claiming that the 
plaintiffs' cause of action upon its guaranty in suit did 
not accrue until default by the maker of the guaranteed 
collateral trust note according to its tenor, and that no 
letters of demand then of record or any other actions 
taken had accelerated the maturity date. The stated 
maturity date of the note was January 1, 1934 (R. p. 
26) and the declaration was filed August 3, 1935. It 
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was upon the issue of the statute of limitations that the 
court below directed a verdict, delivering an oral opin¬ 
ion (R. pp. 59-6(5), stenographic report of which is in¬ 
cluded in the record. 

The pertinent evidence was as follows: 

Plaintiffs’ Evidence. 

In May, 1928, White's Restaurant Co., hereinafter 
referred to as the Restaurant Company owed The 
Fletcher American National Bank, hereinafter referred 
to as the Bank, the sum of $12,000.00, represented by 
three promissory notes in the sums of $7000, $3000 and 
$2000, respectively, Plaintiffs’ Exhibits 5, 6, and 7 
(R. pp. 31, 32) all personally endorsed in blank by de¬ 
fendant, Hubert II. Keller. Execution, endorsement, 
delivery and consideration were admitted (R. p. 32). 
At this period the Bank was engaged in a general bank¬ 
ing business (R. p. 32), and had trust powers and was 
operating a trust department as well (R. p. 36). Loans 
to the Restaurant Company were always made on the 
endorsement or guaranty of defendant, its principal 
owner (R. pp. 32, 40, 45). 

Before these notes were due, the Restaurant Com¬ 
pany, through defendant, negotiated for a refunding 
of these and other debts of over $75,000.00, proposing 
a plan whereby a chattel mortgage would be put upon 
the equipment and $750.00 per month paid on the 
debts; Pick & Company, another creditor, would re¬ 
lease a $4500.00 lien on the equipment provided 
$10,000.00 working capital was furnished, which Pick 
& Company agreed to do (R. pp. 32, 40). The Bank 
agreed to sign such an agreement provided defendant 
would be surety on the new obligation (R. p. 32), and 
would see wliat headway was made with other credi- 
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tors, but would not weaken its position or give up de¬ 
fendant’s personal endorsement, to which defendant 
agreed (R. p. 41). 

About August 1, 1928, the Restaurant Company and 
the Bank signed an “Original Agreement” bearing 
that date (Plaintiffs’ Exhibit 8, set forth R. pp. 15, 16) 
(R. ]>]). 32, 41), providing the general terms of the 
trust and refunding with the Bank as trustee. Be¬ 
tween August 1, and October 11, negotiations were had 
toward getting the thirty-four creditors to sign, and 
during or shortly after that time a chattel mortgage 
was executed by the Bank, and its leases assigned to 
the Trustee: and a Collateral Trust Agreement or “In¬ 
denture of Trust” (Plaintiffs’ Exhibit 1, R. pp. 15- 
25), incorporating the original agreement, was exe¬ 
cuted by the Restaurant Company and the Bank only, 
and was acknowledged October 11, 1928, though dated 
“as of August 1,1928” (R. p. 14). 

The Restaurant Company executed collateral trust 
notes as provided in the agreement and delivered them 
to the Trustee for authentication and registration, and 
on October 16, 1928, the Trustee forwarded the notes 
to the creditors with a letter enclosing a copy thereof 
to be signed and returned for a receipt (R. p. 25). 
The trust department of the Bank, which acted as 
trustee, was separate from the Bank as a creditor, with 
separate office records and full-time officers in charge. 
The Bank’s own note for $12,000.00, with a stated 
maturity date of January 1, 1934 (Plaintiffs’ Exhibit 
2, R. pp. 26-27) was delivered to the Bank as creditor, 
like all other creditors’ notes (R. pp. 25, 28, 36). Ac¬ 
companying it was the form letter addressed to the 
Bank, Plaintiffs’ Exhibit 3 (R. pp. 27, 28). 
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When the credit department of the Bank received its 
collateral trust note and receipt, it did not accept the 
note or return the receipt until defendant had executed 
a guaranty (Plaintiffs’ Exhibit 9, R. p. 33). Defen¬ 
dant came to the Bank about this time and stated Pick 
& Company had declined to furnish working capital, 
and defendant wanted more money. The President 
of the Bank stated to defendant that the Bank had 
signed the creditors’ agreement on the understanding 
all creditors would sign, $10,000 working capital be 
raised, and the Bank was to continue to have defen¬ 
dant's endorsement or surety as before, and defendant 
admitted this and signed the guaranty before the re¬ 
ceipt for the note was returned. The President acting 
for the Bank would not have accepted the note with¬ 
out defendant’s guaranty. Defendant, upon being re¬ 
minded of his agreement to sign the guaranty and that 
this was the time to sign the guaranty, so signed (R. 
pp. 33, 41, 44). The collateral trust note was in pay¬ 
ment of the previous debts of the Restaurant Company 
to the Bank (R. pp. 35, 44). 

The Restaurant Company needed an additional loan 
of $3,000.00 for current expenses, and to give security 
for new loans up to $9,000.00 to be made by the Bank 
as creditor, not as trustee, or by another, a modifica¬ 
tion of the Indenture of Trust was made (Plaintiffs’ 
Exhibit 4, R. p. 29), giving to new loans priority of 
claim against the pledged assets (R. p. 29). This was 
executed by the Bank as Trustee, the Restaurant Com¬ 
pany and by thirty-four creditors including the Bank 
as such (R. p. 29). During the discussion between the 
parties regarding the new loan, and prior to signing 
of the modification agreement, defendant signed a let¬ 
ter to the Bank (Plaintiffs’ Exhibit 10, R. p. 34), agree- 
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ing that in consideration of the Bank’s executing the 

modification his liability as surety on the Restaurant 

• % 

Company's obligations to the Bank should be unaf¬ 
fected and remain in force (R. pp. 34-35, 41-42). There¬ 
after the Bank made a loan of $5,000.00 on a new note 
secured by the modified agreement and endorsed by 
defendant, which was paid off (R. pp. 35, 42). 

On account of unsuccessful business and a receiver¬ 
ship suit, the Restaurant Company on July 26, 1929, 
requested in writing (Plaintiffs’ Exhibit 11, R. p. 37) 
that the Trustee take over the trust property, and the 
Trustee by letter (Plaintiffs’ Exhibit 12, R. p. 37) 
agreed (R. pp. 36-37). 

A creditors’ committee ran the business unsuccess¬ 
fully until December, 1929, when the Trustee decided 
to sell the assets under the terms of the collateral 
trust agreement, so notifying the Restaurant Company 
by letter of December 13, 1929 (Plaintiffs’ Exhibit 14, 
R. p. 38). The Trustee sold the assets on January 12, 
1930, and there was nothing left to apply to notes of 
creditors (R. p. 30). Xo part of the principal of the 
collateral trust note held by the Bank was ever paid, 
but only a small interest payment (R. pp. 42, 43, 30). 

In March, 1933, the Bank was closed. Later the 
Comptroller of the Currency issued it a “B” license 
and a reorganization plan was approved. The non¬ 
liquid assets were transferred to plaintiffs to liquidate 
for depositors and stockholders. The obligation of 
defendant in suit was among the assets assigned (R. 
pp. 43, 45). On November 23, 1934, plaintiffs by their 
attorney made demand of defendant for payment un¬ 
der his guaranty (Stipulation, R. p. 45). The due date 
stated in the collateral trust note is “on or before Jan¬ 
uary 1st, 1934” (R. p. 26). Suit was filed August 3, 
1935 (R. p. 1). 
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On cross-examination of plaintiffs’ witnesses it ap¬ 
peared no attempt was made to conceal the fact of the 
Bank’s guaranty (R. pp. 35, 36), though it was uncer¬ 
tain whether any creditor had actual notice of it (R. 
pp. 35, 36, 44) and the Bank had no preference over 
others in the Restaurant Company’s assets (R. pp. 36, 
39, 45). They denied any fraud or duress. 

Defendant’s Evidence. 

In 192S defendant Keller was President of White’s 
Restaurant Company which company was in bad finan¬ 
cial condition (R. p. 53). Defendant and his attorney 
took the matter up with Albert Pick & Co., a secured 
creditor, and Ira Krupnick of that company suggested 
the Restaurant Company turn over to a trustee its 
property appraised at $181),000 as security for notes 
to the creditors (R. pp. 45-46, 49, 53). Pick & Co. 
would sign and release its lien if other creditors signed 
and came in on an equal basis and Krupnick would 
endeavor to assist in raising $10,000 working capital. 
These terms were embodied in a letter dated July 21, 
1928, to the Restaurant Company (Exhibit R. p'. 49). 
The attorney for both defendant and the Restaurant 
Company prepared a creditors’ agreement dated Aug. 
1, 1928 (R. p. 46), and the matter was discussed with 
the Bank (R. pp. 46, 53), defendant showing Krup¬ 
nick’s letter to an officer, Mr. Sutherlin, and later leav¬ 
ing the letter at the Bank. He talked to Mr. Stout, 
President of the Bank, only once in May. Defendant’s 
discussion of refinancing was on the basis of the letter 
(R. p. 57). The Bank signed first and some thirty-three 
or thirty-four other creditors then signed, the last sign¬ 
ing Aug. 13, 1928 (R. pp. 46, 53). The total indebted¬ 
ness was some $75,000 and signing creditors repre- 
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seated about $72,000.00 (R. p. 46). Defendant denied 
lie was asked hv the Bank for guarantv or endorsement 
before the Bank signed (R. p. 53), but understood the 
trust notes were to be received for all pre-existing 
debts of tin* Restaurant Company. After transfer of 
the leases, defendant went to the Bank on October 24, 
1028, and was there informed the Bank would not ac¬ 
cept its note until he gave it a guaranty, which defen¬ 
dant at first refused to do (R. p. 53). Defendant did 
not know the Bank had signed a receipt for its note; 
he was led to believe it had not and would not (R. p. 
53). Tie did not know and does not know that Mr. 
Sutherlin's statement then made, that the receipt had 
not been returned by the Bank to the Trustee till after 
the guaranty, was true or untrue (R. p. 57). Defendant 
said if they did not accept the note it would break the 
whole thing up, would ruin him. The Bank's officers 
admitted this, but insisted on the guarantv which he 
then signed (R. p. 54). Defendant would not have 
signed except for these threats. He read part of the 
guaranty but was excited, and because of confidence in 
what he could do, and their insistence, he signed it. 
Defendant's attornev knew nothing of the Bank’s 
getting a guaranty until after it was signed (R. p. 46). 

At the time of signing the guarantv the Bank had 
the trust note, it being received October 16, 1928. 

Albert Pick & Co., a large creditor, knew nothing of 
anv agreement between defendant and the Bank other 
than the general creditors’ agreement. Defendant in¬ 
formed them that he had guaranteed his original obli¬ 
gation to the Bank, but he and the creditor understood 
the creditors’ lien would not be released unless defen¬ 
dant released himself from anv obligations so he would 
not be harrassed. The creditor had no contact with 
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the Bank, and did not know what negotiations defen¬ 
dant had with the Bank with respect to past or per¬ 
sonal obligations (R. p. 51). 

Creditor Staley and Crabb also entered into the 
trust agreement and took a note in payment of its 
claim on open account against the Restaurant Com¬ 
pany. Its representative attended a creditors' meet¬ 
ing where it was agreed all creditors would take se¬ 
cured notes, without preference. It was not agreed 
the Bank would be preferred. Xo one on behalf of the 
Bank ever stated it would not retain defendant's per¬ 
sonal obligation on the Restaurant Company's in¬ 
debtedness, but this creditor accepted the refunding 
agreement with the understanding the Bank waived 
any priority against the Restaurant Company. It had 
no knowledge of anv creditor’s having notes endorsed 
by defendant, or getting a preference regarding the 
obligation or assets of the Restaurant Company (R. pp. 
51, 52). 

The testimonv of Rvland D. Pratt and Sam Rose, 
*- • 

two other creditors, was to about the same effect (R. 
p. 52). 

In November, 1928, the Restaurant Company 
needed more money to operate, and its attorney drew 
up an agreement modifying the collateral trust agree¬ 
ment, under which modification the Bank loaned a fur¬ 
ther $5,000 with defendant’s endorsement, which was 
repaid. Albert Pick & Company had been unable to 
advance money for new capital (R. pp. 4(5, 56-57). 

In July, 1929, the Trustee took over the business at 
which time no assets were retained by the Restaurant 
Company or defendant (R. pp. 4(5, 54); defendant then 
had everything in the business, he owned only a small 
heavily mortgaged piece of property (R. p. 54). 
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On December 14, 1929, Rappaport, Kipp and Lieber, 
Attorneys for the Bank, by a letter of that date (De¬ 
fendant’s Exhibit 7, R. p. 48) made a demand upon 
defendant for payment under his guaranty (R. pp. 
47, 54). This was supplemented by oral demands by 
the attorneys and never retracted (R. pp. 48, 54), and 
Was followed by a letter of February 14, 1930, from 
the attorney to counsel for defendant (Defendant’s Ex¬ 
hibit (>, R. p. 47). The Trustee made no demand on 
defendant so far as his attorney knew (R. p. 47). 

Mr. Rappaport, attorney for the Bank had wanted 
defendant to give a mortgage on the property he owned 
(R. ]). 54), as had Mr. Stout, president of the Bank 
(R. p. 56). In March. April and July, 1930, defendant 
had received from the Bank three letters signed by 
Elmer \Y. Stout, president (Defendant’s Exhibits 4, 
5 and 3) regarding the giving of such a mortgage (R. 
pp. 55, 56). 

Defendant admitted that the Bank had in the last 
three or four years made loans to the Restaurant Com¬ 
pany with iiis endorsement. At the time he signed the 
letter known as Plaintiffs’ Exhibit 10 (R. p. 34) he 
knew additional capital would be necessary. Defen¬ 
dant had objected to the guaranty when he signed it, 
and Mr. Stout, president of the Bank, declined to sign 
anv modification of the trust agreement until he gave 
a letter that the guaranty would not be affected. The 
letter contained their understanding. There was 
nothing else to do to get the money. Defendant ad¬ 
mitted writing a letter of October 15, 1929, to Mr. 
Stout an a business reference (R. p. 57). 
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Plaintiffs’ Rebuttal Evidence. 

The files of the Trust Department of the Bank dis¬ 
closed no demand upon the Restaurant Company to 
pav the Trustee anv sums of monev, and Clvde F. 
Harmon (in charge of the files) had no knowledge of 
such demand, or of any instrument of demand, or of 
any attempt to accelerate maturity of the collateral 
trust notes (R. pp. 58, 15). 

The Trust Officer stated a sale was had of the Res¬ 
taurant's assets pursuant to notice of Plaintiffs’ Ex¬ 
hibit 14 (R. p. 38). Earlier in the year the Trustee had 
notified the Restaurant of defaults, but not after the 
Trustee ran the business. To his recollection, no action 
was ever taken by the Trustee with reference to the 
remedy in the collateral trust agreement (Plaintiffs’ 
Exhibit 1 at R. p. 22) to the effect that in the event a 
sale did not yield sufficient to pay all notes the Restau¬ 
rant Company agreed to pay the deficit to the Trustee 
on demand. Nothing was ever done by the Trustee 
with respect to the collateral trust note. The Trustee 
knew the Restaurant Company had nothing to pay with, 
and the Trustee did not feel it its duty to make de¬ 
mand which the trust officer characterized as an idle 
gesture (R. p. 58). 

Witness Stout, President, referred the Bank’s claim 
under the guaranty to Rappaport, one of its attorneys, 
when he learned of a real estate transaction of the de¬ 
fendant’s making it desirable to press him. In exam¬ 
ining the credit file he found the Restaurant’s three 
original overdue notes which had not been cancelled 
and returned, concluded tliev were the ones secured bv 
the Trust, and forwarded them with the guaranty for 
collection. His and Rappaport’s demands were based 
on these matured notes, and the error not discovered 
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till later. The Trustee never demanded payment, to 
his knowledge (R. p. 59). 

ERRORS RELIED UPON. 

The errors assigned by appellants (R. pp. 10-11) 
are as follows: 

The Court erred: 


1. In granting the motion of defendant at the close 


of the ease to direct a verdict in favor of defendant. 


2. In directing a verdict in favor of defendant. 

.*>. In ruling as a matter of law that the Statute of 
Limitations had run on plaintiffs’ claim prior to suit. 

4. In refusing to submit the case to the jury. 

5. In holding that no demand was necessary, under 
the guaranty, trust note, indenture of trust and other 
contracts in the case, to accelerate the due date of 
plaintiffs’ claim. 

b. In holding that such a demand had been made as, 
under the guaranty, trust note, indenture of trust and 
other contracts in the case, would accelerate the due 
date of plaintiffs’ claim. 

7. In declining to distinguish between action of The 
Fletcher American National Bank, Trustee, and that 
of said Bank as creditor. 


In inferring that the guaranty upon which suit 
was brought did not cover non-payment of such an in¬ 
strument as the collateral trust note here involved. 


The matters raised in the above assignment of errors 
are all bases for the general contention that the court 
below erred in directing a verdict for defendant. 
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ARGUMENT. 

I 

The Statute of Limitations Did Not Bar Plaintiffs’ 

Cause of Action. 

This is the* heart of the question on appeal, being 
characterized by the lower court in its opinion as 
“* * * the only question of law really that has arisen 
in the case so far’’ (R. p. 65). Reference is obviously 
to the three year period on simple contracts. 1). C. 
(’ode T. 24 s. 341. 


A. 


Terms of the trust agreement and notes fixed 

MATURITY DATE OF NOTES AND GUARANTY AS JANUARY 


4, 1934. 


The guaranty upon which defendant’s liability is 
based (R. p. 33) has no stated maturity date of its 
own but provides it “shall be and remain a continuing 
guaranty for the payment of any such notes, bills, 
drafts, commercial paper and obligations of said bor¬ 
rower as shall hereafter be held by said bank * * 

The general rule applicable in such cases has been 
stated as follows: 


“The liability of the guarantor of a note ac¬ 
crues, if the guarantv is made before the maturitv 
of the note, upon its arrival at maturity * * V 


28 C. J. 991. 


A guarantv being a collateral undertaking, there is 
no right of action on it until the borrower fails to 
meet his obligation on maturity; there must be a com¬ 
plete cause of action against the borrower. Bank v. 
Knotts (1853), 10 Rich. Law (S. C.) 543; Shayne v. 
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Reynolds (19*28), 232 X. Y. 8. 278; Brinsmadc v. John¬ 
son (191")), 192 Mo. App. 084; 179 S. \Y. 967. 

In other words, plaintiffs had no rights against de¬ 
fendant on his guaranty until plaintiffs' right of action 
direct against the Restaurant Company on the note 
was ripe. 


Presumably, the obligation guaranteed, the collateral 
trust note, and its security, the collateral trust agree¬ 
ment, should be construed together under the doctrine 
of Ca fritz v. Mud rick. (51 App. I). C. 189, 59 Fed. (2d) 
864. The note itself (Plaintiffs’ Exhibit 2, R. p. 26) 
has the following pertinent provisions: 


“On or before January 1st, 1934 * * * we 
promise to pay * * *.” 

“This note is one of an issue * * * secured 
ratably * * * by the pledge of certain property 
under the terms of a certain Collateral Trust 
Agreement * * reference to same is hereby 

made for a fuller description of the security af¬ 
forded thereby, and of the method therein pro¬ 
vided for semi-annual payments on principal out 
of a sinking fund to be maintained bv the under- 
signed.” 


The “Original Agreement” between the Restaurant 
Company, principal debtor, and the creditors (Plain¬ 
tiffs' Exhibit 8, R. pp. 15,16), was incorporated bodily 
into the trust agreement (R. pp. 14, 32) and provided 
as follows regarding maturity of the notes to be issued 
by the Restaurant Company: 

“1.—To issue notes due and payable in five (5) 
years from January 1st, 1929.” (R. p. 15.) 

“I). At the close of the fifth year, the White’s 
Restaurant Company shall pay in full any portion 
or balance of the said notes remaining unpaid at 
that time, and which is the time when said notes 
shall be due and payable.” (R. p. 16.) 
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These notes and this agreement comprised the agree¬ 
ments between Restaurant Company and creditors; 
the Trust Agreement was between Restaurant Com¬ 
pany and Trustee (R. pp. 14, 24). The Collateral 
Trust Agreement made the following provisions per¬ 
tinent to the maturity date: 

•> 

1. The Restaurant Co. agreed to make payments 

to the Trustee on account, “and on the 1st day of 
January, 1934 to pay the said Trustee such addi¬ 
tional sum as may be necessary to liquidate and 
pav in full anv balance of principal and interest 
# # (R. p. 20.) 

2. The Restaurant Co. might redeem its notes 
on 30-dav written notice. (R. p. 20.) 

3. Among the “Remedies” (R. pp. 21, 22) after 
30-dav default the Trustee might operate or sell 
the business. In the event such sale should not 
yield sufficient to pay costs and debt in full “then 
the Company agrees to pay the deficit to the Trus¬ 
tee on demand.” 

Thus it appears the obligations had a fixed maturity 
date as to creditors, the onlv acceleration being for 
redemption or upon deficiency after sale of assets and 
demand by the Trustee. 

B. Action by the trustee was necessary to accelerate 

THE MATURITY DATE OF THE DEBT. 

As pointed out above, the contracts between the Res¬ 
taurant and its creditors, including the Bank, and be¬ 
tween the Restaurant and Trustee are two different 
things. As between the former, each creditor gave up 
his present claim for a note under the Collateral Trust 
Agreement (R. pp. 14, 32, 40, 45-46, 53) which notes 
were by their terms due January 1, 1934 (R. pp. 17, 



2(>). in accordance with a creditors’ agreement (R. p. 
15), and the maker agreed the note should mature on 
that date. The parties impliedly agreed interest and 
payments on account of principal should be made 
through tlu* active Trustee. 

As between Restaurant and Trustee the latter had 
privileges and duties possessed by no creditor but for 
the benefit of all, as for example: 

1. To authenticate and register notes (R. p. 19). 

2. To receive funds (R. pp. 19, 20). 

X To disburse and distribute funds (R. p. 20). 

4. To receive notice of redemption (R. p. 20). 

5. To select and employ help (R. p. 22). 

(i. To take over the business (R. pp. 21, 22). 

7. At its election to operate or sell the business or 

pursue any remedy at law or equity (R. p. 22). 

8. To accch rofr the payment to if of a deficit after 

sa]<- of trust assets (R. p. 22). (Italics sup¬ 
plied.) 

There were some thirty-four creditors (R. p. 14). 
Obviously the trust was to put control in friendly hands 
and to vest the Trustee with discretion in case of de¬ 
faults as shown by the paragraph on “Remedies” (R. 
p. 21). In case of default the Trustee may take over 
the business. If it does not, the note holders can com¬ 
pel it but to do so they must present a written request 
of 50 per cent in value of notes, and give the Trustee 
an indemnitv satisfactorv to it. It is to be noted this 
isithe only remedy provided for the note holders prior 
to maturity, for the choice by the Trustee to operate or 
sell the business is “at its election” (R. p. 22), and it 
is allowed pursuit of remedy at law or equity “which 
to the Trustee shall seem proper”. # * * “In the 
event such sale or proceeding shall not yield proceeds 
sufficient to pay all said notes, interest and expenses in 


17 


full, then the Company agrees to pay the deficit to the 
Trustee on demand.” 

The clear purpose of the agreement was to give the 
Trustee power to work out the salvation or liquidation 
of the Restaurant without interference from the credi¬ 
tors and after a sale of assets, to accelerate the debt 
or not as it chose. The fact is that acceleration made 
the balance due to the Trustee and not to the note¬ 
holder—it could not accelerate the notes. To hold 
otherwise would be to enable any creditor to rush in, 
sue, and obtain a preference in violation of the terms 
and spirit of the trust, the moment the Trustee made 
demand. 

A somewhat similar situation existed in Dougan v. 
Evansville If. Co. (1897), 44 X. V. S. 503; 15 App. Div. 
483, where railroad bonds were guaranteed. The 
bonds were by their terms payable September, 1928, 
with semi-annual interest, and referred to a deed of 
trust for security and method of payment. The deed 
of trust provided that upon default for six months 
after demand of the trustee the principal should be¬ 
come due and payable at the trustee’s option “from 
and out of the said mortgaged premises”. After de¬ 
fault the trustee matured the balance by demand and 
plaintiff, a bond holder, sued the guarantors. The 

court found the entire debt collectible bv the trustee 

* 

from the mortgaged property, but “there is nothing 
to give to the holder of the bond a cause of action 
against the obligor, or to change its obligation to pay 
such principal before the time fixed for such payment 
in the bond itself—”, and therefore the guarantor was 
not liable to pay the principal until the bonds matured. 

American cases are in agreement upon the proposi¬ 
tion that when an acceleration provision is optional 
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with the holder of a note the statute of limitations does 
not run in absence of exercise of his option to declare 
the note due; default does not ipso facto mature the 
note and start the statute to running - . Note 34 A. L. R. 
81)8. 

T^his proposition is followed in the Federal Courts 
in eases where acceleration provisions is in the trust. 
Moline Plow Co. v. Webb. 141 U. S. 616, 625; TT heeler 
d 1 11’//sow Mfg. Co. v. Howard . 28 Fed. 741; Keene Fire 
Cent Sarings Hank v. Reid et al .. 123 Fed. 221 (C. C. A. 
8th Cir.) Certiorari denied 1!) 1 U. S. 567 (1603). 

In the case last cited a note with interest coupons 
was secured by mortgage which provided that upon 
default of interest the whole principal and interest 
“thereon shall and by these presents become due and 
payable*’ etc. After several years default but before 
the maturity date of his note a holder sued to fore¬ 
close and the maker pleaded the statute of limitations. 
It was held that the acceleration clause gave the holder 
only an option, was not self-executing, and was in the 
nature of a penalty or forfeiture the right to declare 
which he might or might not exercise. Courts would 
not regard the privilege as exercised without affirma¬ 
tive action; to declare it self-operating had been held 
to confer upon the debtor the right to take advantage 
of his own wrong. 

The rule is followed in the District of Columbia. 
Ca fritz Construction Co. v. Mud rick, 61 App. D. C. 
189; 59 F. (2d) S64. 

In the present case the option of acceleration is not 
with the noteholder as in the case of the familiar real 
estate deed of trust, but is in the trustee, as in Morton 
v. Rock Bottom Coal Co. (1922), 91 W. Va. 169; 112 
S. E. 396, in which case the remedies were strikingly 
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similar to the present ones (R. p. 21). In that ease 
there was an issue of bonds secured by deed of trust. 
The bonds stated that payment was secured by and 
subject to conditions of the trust, which provided that 
upon default of interest the principal should be due 
and payable; that default could be waived by a major¬ 
ity in interest of the bondholders; that the remedies 
were cumulative to legal remedies; that the trustee 
might on default in its discretion, or should upon de¬ 
mand of a majority, sell the security or sue; and that 
the remedies in the trust were exclusive to the trustee. 
In construing the documents together the court held 
their clear intent was to have a definite maturity date 
as stated in the bond, that the acceleration clause was 
clearlv for the benefit of the Trustee for all the bond- 
holders, and it did not give each bondholder a cause 
of action. 

C. The trustee did not act to accelerate maturity of 

THE DEBT. 

1. Demand ivas not by Bank as Trustee upon 

Restaurant. 

The statute of limitations being applicable only in 
case of acceleration, which must have been brought 
about by affirmative action, and by the Trustee, it re¬ 
mains to be seen whether the Trustee did so act. Pass¬ 
ing for a moment the question raised by defendant 
based upon the fact that the trust department of The 
Fletcher American National Bank was Trustee and 
the commercial department a noteholder (R. p. 40), 
the record affirmatively shows the Trustee made no 
attempt to accelerate. Clyde F. Harmon, in charge 
of the Trustees’ records (R. p. 14) testified (R. p. 58) 



that its tiles disclosed no demand upon the Restaurant 
Company and that he had no knowledge of any de¬ 
mand or attempt to accelerate the trust notes. K. H. 
Iglehart, trust oflieer of the hank (R. p. 3(5) testified 
(R. }). 5S) that to his recollection no action whatsoever 
was taken by the Trustee with reference to the ac¬ 
celeration clause under **Remedies'* (R. p. 22) in the 
trust agreement and the Trustee, knowing it had sold 
the Restaurant Co.'s assets did not feel it its duty to 
make demand for the deficit. 

Defendant based its testimony regarding accelera¬ 
tion upon two letters from the Bank's attorney to de¬ 
fendant (R. pp. 47, 48), oral demands upon defendant 
( R. p. 48) and three letters from the president of the 
Bank to defendant (R. pp. 55, 56). The two former 
letters are threats of suit against defendant upon his 
guaranty of £12,000.00. not demands upon the Res¬ 
taurant Company for a balance due on all the notes. 
The latter three are “follow up"’ letters seeking; an 
amicable settlement. There is no demand on the Res¬ 
taurant Company and never has been. Any suit then 
filed would have been open to demurrer. The demands 
were made prematurely through error in basing them 
upon the three original notes of the Restaurant Com¬ 
pany then overdue (R. pp. 31, 32) as shown by descrip¬ 
tion as •‘notes*’ in the attorney's letter (R. p. 48) and 
explanation of witness Stout (R. p. 59). 

The so-called demands were in fact made bv a note- 
holder, not by the Trustee. The Trustee would have 
made demand under its covenant in the trust agree¬ 
ment. It had no note, no guaranty and no claim 
against defendant Keller, and had no right to demand 
£12,000.00 of him. Mr. Emanuel, attorney for the de¬ 
fendant, recognized that the demands were not bv the 
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Trustee (R. p. 47). The Fletcher American National 
Bank, Trustee, was a separate party l'rom that bank 
as creditor; in practice, in the understanding of the 
parties, and in law. 

2. The Bank as Trustee and the Bank as Creditor were 

two separate entities . 

The Fletcher American National Bank had a trust 
department authorized to act as trustee by the Federal 
Reserve Board (R. p. 30), or the Comptroller of the 
Currency (R. pp. MO, MO). It had, of course, a credit 
department in which was lodged the Restaurant Com¬ 
pany's note and defendant’s guaranty. The bank of¬ 
ficers concerned with the present transaction can be 
segregated as follows: 

Trust Department: Mr. Stempfel, V. P. and Trust 
Officer; E. H. Iglohart, V. P. and Trust Manager (R. 
pp. 30, 30); Clyde F. Harmon, Clerk in charge of rec¬ 
ords (R. p. 14). Only these persons had access to trust 
securities' vault except on rare occasions when Mr. 
Hilkene had. 

Credit department: Harold E. Sutherlin, V. P.; H. 
L. Hilkene, V. P. (R. p. 30); and Elmer AY. Stout, 
President (R. p. 42). Sutherlin handled no trust mat¬ 
ters directly but might sign checks, etc., in case of ab¬ 
sence of trust officers (R. p. 30). Stout devoted more 
time to the credit department, but was in conference 
with all department heads (R. p. 42), and as President 
was familiar in a general way with the Trust Depart¬ 
ment (R. p. 43). 

Discussions between defendant and the Bank re¬ 
garding notes and guaranty were with Stout and 
Sutherlin as shown by their testimony (R. pp. 30 et 
seq .,}). 40, et seq.). Defendant 's testimony also shows 
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this (R. p. 53, et seq.), and he never discussed his rela¬ 
tions with creditors with the Trust Department except 
to furnish a list (R. p. 39). 

Discussions between B. D. Emanuel, attorney for 
defendant, and the Restaurant Company regarding the 
trust agreement were with Mr. Iglehart (R. pp. 39, 
45-46). 

Examination of documents in evidence shows a dis¬ 
crimination between the Bank as creditor and the 
Trustee. The Original creditors’ agreement was signed 
by Mr. Stout (R. p. 30). The trust notes were certified 
and the trust agreement executed for the Trustee by 
Mr. Iglehart. The Bank’s trust note was sent by the 
Trustee to the Bank just as it was to other creditors 
(R. pi). 28, 36, 40), and the receipt signed for the bank 
by H. L. Hilkene and returned to the Trustee. Modi¬ 
fication of the trust agreement was executed bv the 
Bank as Trustee and again as creditor (R. p. 29) and 
referred to a possible future loan by the Bank “not 
as Trustee but in its individual capacity.” 

Defendant Keller addressed the Trustee as such (R. 
p. 37). Each letter of the Trustee in execution of the 
Trust was signed in that capacity by Mr. Iglehart (R. 
pp. 37, 38, 42-43), but the purported letters of demand 
argued by defendant as accelerating payment are all 
in the name of the Bank only (R. pp. 47, 48, 55, 56) 
signed by its attorney or Mr. Stout, president. Mr. 
Iglehart attended creditors’ meetings for the Trustee, 
Mr. Sutherlin attended for the Bank (R. p. 39). 

In addition to being treated as a separate party in 
this transaction, the trust department, acting as Trus¬ 
tee, was on a separate floor, had its full time officers 
and segregated its activities (R. p. 36). To the extent 
of requiring segregation of assets the banking regula¬ 
tions treat it as a separate entity. 
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The National Banking Act requires segregation of 
books, assets and business of trust department. U. S. 
C. A. T. 12, See. 248k. 

In Breedlove v. Freudenstein, 89 F. (2d) 324 (C. C. 
A. Texas 1937) notes were executed by the trust de¬ 
partment of a bank as executor, to order of the credit 
department which loaned money for administration 
purposes. The court held the notes not invalid as a 
loan by one party to itself, as the executor was a sep¬ 
arate entity from the bank doing a banking business in 
view of the statute, in the present case the trust de¬ 
partment was Trustee by agreement rather than execu¬ 
tor by appointment by will and confirmation by the 
court. 

The trial court (R. p. 60) stresses the point that Mr. 
Iglehart, in charge of the trust department, in effect 
regarded a demand unnecessary, for he stated no de¬ 
mand was made because it would have been an idle 
gesture (R. p. 58). The record shows he was ac¬ 
quainted only with the business of the Trustee, as to 
which it might have been idle. The Restaurant Com¬ 
pany existed as a corporation, however, and had it 
received further assets a demand should have been 
made. True, the trust was created with the hope the 
business would continue—that is always the case with 
bond issues—but a default is not a basis for changing 
the terms of the bond and the collateral security. 
Wheeler cO Wilson Mfff. Co. v. Howard , 28 Fed. 741; 
Keene Fire Cent Savings Bank v. Reid, et al., 123 Fed. 
221 (supra). 

The agreement does not suspend the creditors on 
a limb” as envisioned by the trial court. The credi¬ 
tors have their remedy through the Trustee, and can 
require it to act. The agreement merely fails to con- 



24 


template the remedy of a noteholder against a third 
party guarantor. 

The argument of the trial court ignores the actual 
contract made by defendant guarantor, which courts 
examine closely, as shown by the cases of Union Trust 
Co. v. Detroit Motor Co., 117 Mich. 631; 76 X. W. 112, 
and Dougan v. Evansville B. R. Co., 44 X. Y. S. 503, 
the latter discussed above. 

In the Union Trust Co. case the Detroit Motor Co. 
issued coupon bonds payable March 1, 1897, secured 
by mortgage to the Union Trust Co. as trustee of its 
real estate, franchises and plant. The bonds referred 
to the mortgage as security and as further security to 
a guaranty of even date, guaranteeing payment “as 
therein provided. ’’ The mortgage contained a clause 
giving the trustee power to accelerate upon thirty day 
default of interest payment. The guaranty guar¬ 
anteed payment of the bonds at the times specified 
thereon. After a thirty-day default in interest the 
trustee accelerated the debt and in May, 1896, before 
stated maturity of the bonds, filed a bill for foreclosure 
and made the guarantors parties, seeking a personal 
decree against them. The court held that although the 
instruments were construed together, the contract of 
the surety would not be extended beyond its express 
terms—to pay March 1,1897, when the bonds matured. 
The guarantors were not liable to pay upon accelera¬ 
tion which did not change their contract. The suit 
was premature, but the guarantors were liable on 
maturity. 

The Bank as Trustee likewise was not derelict in its 
duties to the creditors if a present demand was useless 
and its right to make a demand lived till the due date 
of the notes. Even if it could have accelerated the 
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due date for the benefit of one creditor upon a colla¬ 
teral agreement, its officers were apparently not aware 
of the fact. If it could have accelerated and did not, 
that is no reason for defendant to attempt to use the 
statute of limitations as a means to gain an advantage 
from his own fault and not a shield, or to interpret the 
clear agreement of the parties so as to create a new 
contract. 

The trial court holds (R. p. 62) that a bank in a quasi 
public position should not be allowed to disclaim action 
of one of its officers and distinguish between itself as 
Bank and as Trustee. It is not disclaiming anv act 
performed under the terms of the agreement but show¬ 
ing that by error it made a premature demand which 
defendant seeks to torture into an acceleration of a 

debt so that he mav make his own delav a defense. 

* » 

Obviously he had raised no defense on the merits at 
the time of demand or he would not have given the 
Bank as a reference in 1929 (R. p. 57). 

II 

There Was Consideration for the Guaranty. 

The second basis for defendant’s motion for a di¬ 
rected verdict was lack of consideration to support the 
guaranty in suit (R. p. 59), which was not seriously 
considered at the time (R. p. 65). There are, how¬ 
ever, four considerations, any one of which would sup¬ 
port the guaranty, i. e.: 

1. Refunding of the Bank’s original three notes. 

2. Agreement of the Bank to perform its contract 

with the Restaurant Company. 

3. The Bank’s joining in a modification of the Col¬ 

lateral Trust Agreement. 

4. A subsequent loan of $5000.00. 
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The Bank originally held three discounted notes of 
the Restaurant Company, all endorsed by defendant, 
and totaling $12,000.00, the valid consideration for 
which is undisputed (R. pp. 31, 32). The original cred¬ 
itors’ agreement signed by the Bank required it to 
take a trust note in full settlement of these (R. p. 16) 
thus discharging both parties on the original notes 
and postponing the final maturity for five years (R. p. 
15). Testimony of Mr. Sutherlin and Mr. Stout, the 
two bank officials dealing with defendant shows that 
before the Bank would sign this agreement it required 
an agreement bv defendant that he would be surctv on 
the new obligation (R. pp. 32-33, 35, 41, 44). Defen¬ 
dant was principal owner of the Restaurant Company 
and the Bank's loans to it were always upon his en¬ 
dorsement or guaranty (R. pp. 32, 40, 45). Although 
defendant denied such an agreement (R. p. 53) a jury 
question was presented. In performance of this un¬ 
derstanding defendant signed the guaranty at the 
Bank’s request and the latter took the Collateral Trust 
note (R. pp. 33, 41, 44). 

i Mutual assent, signing by defendant at the Bank's 
request, and the refunding all support the guaranty. 
Doris Scwiucj Machine Co. v. Richards. 115 U. S. 524; 
29 L. Ed. 480. 

Even accepting for the purpose of argument defen¬ 
dant’s contention that the guaranty was not requested 
at the time of the original agreement which bound the 
Bank to take its collateral trust note, it is clear even 
from his testimony (R. pp. 53-54) that it refused to 
take the note without it, but performed on the giving 
of his guaranty. The Bank’s performance was suf¬ 
ficient consideration for the guaranty of a third party. 
Abbott v. Doane, 163 Mass. 433; 40 X. E. 197, involving 
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a similar situation, so holds. In that case plaintiff 
gave his note to a corporation, which discounted it. 
On maturity plaintiff defaulted. Defendant, a stock¬ 
holder, wishing the note paid for his own advantage, 
gave his own note to plaintiff, plaintiff to take up the 
discounted note, which he did. Plaintiff’s perform¬ 
ance was held consideration for defendant’s note. 
Merrick, et al. v. Giddings, 1 Mackey 394 at 411 ap¬ 
parently recognizes the doctrine here. The general 
rule contra enunciated in Littlepage v. Neal Publish¬ 
ing Co., 34 App. D. C. 257, does not apply to a new 
promise by a third party. 

Furthermore, it appears that the original under¬ 
standing contemplated raising of $10,000.00 working 
capital from Pick & Co. (R. pp. 40-41, 49-50), and as 
this had not been raised when the guaranty was signed 
and all creditors had not agreed (R. pp. 41, 44, 50, 57), 
the Bank was not bound to go ahead. Defendant savs 
possibility of success depended upon additional capital 
(R. p. 57). 

Further consideration is found in the modification of 
the Collateral Trust Agreement (R. p. 29), which the 
Bank was under no duty to sign, but did sign upon de¬ 
fendant’s agreeing in writing (R. p. 34) that in con¬ 
sideration therefor the guaranty would remain in full 
force and effect. Defendant wanted this in order to 
obtain an additional $5,000.00 to keep going (R. pp. 
41, 42). To the extent of any loans made under it 
with prior security, it was detrimental to the Bank’s 
note. The modification contemplated future loans by 
the Bank which did advance $5,000.00 more on a note 
covered by the guaranty and endorsed by defendant 
(R. p. 42). 



The additional sum thus advanced was a perform¬ 
ance of the unilateral part of the guaranty. The guar¬ 
anty in suit was a “continuing guaranty”, providing 
for a guaranty of obligations “that may have been or 
shall be” discounted, to be and remain “a continuing 
guaranty for the payment of all such notes * * * 
and obligations of said borrower as shall hereafter be 
held * * *” etc. (Pitts/ Kx. 9, R. p. 33). As has been 
stated in Corpus Juris (28 J. 919): 


“” * * where a guaranty expressly covers past 
and future transactions and is supported by a con¬ 
sideration arising out of the future transactions, 
it is good as to the whole”. 


This statement is supported by precedent. liar proves 
vj Cooke. 15 Ga. .‘>21; Brandt v. Vanderreen. 213 Mich. 
121, 1S2 X. \V. 35. Kven treating the instrument as an 
offer of a guaranty regarding future advances, it was 
never withdrawn but confirmed by defendant's letter 
of November 14 (R. i>. 34) and became binding at least 
upon the extending of $3,000.00 new credit. 

Ill 

The Guaranty in Suit Does Cover the Collateral Trust 

Note. 

The court below in its opinion (R. pp. (>2-(>4) infers 
that the collateral trust note in suit is not in reality a 
note, was not discounted, and does not come within the 
terms of the guaranty, although the court did not de¬ 
cide the case on these points but viewed the transac¬ 
tion as a whole under the pleadings, which plaintiff 
submits was proper. 

The instrument treated as a note was such, though 
nbt negotiable. "When delivered it (1) was in writing 



signed by the maker (2) contained an unconditional 
promise to pay $12000.00 in money, (3) was payable 
at a fixed date, January 1, 1934, with provisions for 
payments on account of principal, in effect at the op¬ 
tion of the maker. It was not payable to order or 
bearer, but payable to a stated holder who could assign 
it and have it re-registered. N. I. L. D. C. Code T. 22, 
Sec. 2. 

The identification of the note and reference to se¬ 
curity is no different in principle than found in real 
estate trust notes. It is not essential to the character 
of a promissory note that it should be negotiable. 
Averett’s Admr. v. Booker, 15 Grat. (56 Va.) 163, 167. 

Examination of the guaranty (R. p. 33) shows its 
terms to be extremely broad. In consideration of the 
Bank’s “extending credit” defendant guarantees pay¬ 
ment of all “notes * * * and obligations of said bor¬ 
rower of every kind, whether signed . accepted, drawn 
or endorsed by said borrower, that may have been or 
shall be discounted by said bank”. It is to be and re¬ 
main a continuing guaranty for any such papers “as 
shall hereafter be held by” the Bank, etc. (Italics 
supplied.) 

“Credit” has been defined as “the ability to bor¬ 
row, on the opinion conceived by the lender that he 
will be repaid” and “the time allowed by the creditor 
for payment of goods sold by him to the debtor.” 
Bouvier , Raivle’s 3rd Ed. p. 725. 

“Notes” are not confined to negotiable notes as has 
been shown. Of the term “obligation” Bouvier says: 
“The word has a very broad and comprehensive sig¬ 
nification and embraces all instruments of writing 
however informal, whereby one party contract with 
another for the payment of money or the delivery of 
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specific articles.” Bouvier Law Diet., Rawle’s 3rd Ed. 
p. 2393. 

The word “signed” is so broad as to need no defini¬ 
tion. 

The guaranty in two places refers to obligations 
“discounted,” the probable reason for which in a form 
such as this is the usual practice of National Banks, to 
make loans on the basis of discount of notes and other 
evidences of debt, under the National Banking Act, 
U. S. C. A. T. 12, Sec. 24. Of this power and practice 
it has been said: 

“* * * the discount of negotiable paper is the 
form according to which they are authorized to 
make their loans, and the terms loans and dis¬ 
counts are synonyms. It was so said in Talmadye 
v. Pell , 7 N. Y. 328; and in Baker v. Baker, 15 Ohio 
St. 68 the very point decided was that ‘ To discount 
paper, as understood in the business of banking, 
is only a mode of loaning money with the right 
to take the interest allowed by law in advance.’ ” 
Nat. Bank v. Johnson, 104 U. S. 271, 277; 26 L. Ed. 
742, 745. 

'Thus the only technical point involved would be 
based upon the Bank’s waiting for its interest rather 
than taking it in advance. The parties always spoke 
of the Restaurant Company’s obligation as a “note,” 
it took the place (R. p. 33) of three notes which were in 
discounted form (R. p. 31-32) and the guaranty was 
specifically given to cover the trust note (R. p. 33). 
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IV 

No Other Ground of Defense was Proved. 

Defendant’s testimony to show misrepresentation, 
intimidation or an attempt of the Bank to prefer itself 
was insufficient to support a jury verdict even if it 
had not been contradicted. Defendant’s only testi¬ 
mony regarding misrepresentation (K. p. 53, 54) was 
that he was informed by Mr. Sutherlin that the Bank 
would not accept its note without a guaranty when in 
fact it had so accepted it. lie admitted on cross ex¬ 
amination (R. }». 57) that he did not know even today 
that Mr. Sutherliifs statement was untrue. The testi- 
monv of Sutherlin and Stout for the Bank establishes 
as true the fact that the note had not been accepted 
and that arrangements were made for the guaranty 
before the alleged misrepresentation. (R. pp. 32-33, 
35, 41, 44.) 

Testimony of intimidation was limited to defendant’s 
statement to Bank officials that a refusal to take the 
trust note would break up the whole scheme and ruin 
him and their recognition of the fact, and acting “hard 
boiled,” whereupon to save the situation and having 
confidence in what he could do, he signed. (R. pp. 53, 
54.) The Bank's version was that defendant was 
bound to sign from the first in any* case, which justifies 
its insistence from even a moral standpoint. 

The so-called “preference” obtained by the Bank 
was defendant’s guaranty, of which some creditors 
did not know. But this was a collateral undertaking, 
not a preference as to the Restaurant Company’s as¬ 
sets as creditors recognized. Creditor Staley recog¬ 
nized this and did not believe anyone was preferred. 
(R. p. 52.) Ira Krupniek, representing Albert Pick & 
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Co. testified that he did not understand any creditor 
was to have defendant’s endorsement (R. p. 50). But 
he attended no meetings and had no contact with the 
Bank (R. p. 51). If defendant violated any agreement 
with this witness unknown to the Bank it was his own 
fault. The Bank was getting nothing new; it always 
had defendant’s liability (R. p. 45); it had no prefer¬ 
ence in the assets (R. pp. 36, 45); and the guaranty 
was not concealed (R. pp. 35, 36). 

A “preference” is the putting of one creditor ahead 
of another in the race for assets. It is not improper at 
common law but may be forbidden by the legislature. 
Savage v. Miller, 56 X. J. Eq., 432,439,39 At. 665; Rich¬ 
ards v. Holliday, 112 Fed. S6 (0. C. A. X. J.), City Nat. 
Bank v. Goshen Mills Co., Ind. App. (1903); 69 X. E. 
206. Under Sec. GOA of the Bankruptcy Act, which 
forbids preferences, it is held: 

“The purpose of the law of preferences is to 
secure an equal distribution of the bankrupt’s as¬ 
sets among his creditors of like class. If a trans¬ 
action in its entirety does not interfere with this 
purpose of the law it does not constitute a void¬ 
able preference. The fact that one creditor is 
paid in full from a source to which other credi¬ 
tors do not have a right to resort, does not entitle 
other creditors to complain, or the trustee to re¬ 
cover the amount so received.” Walker v. Wilkin¬ 
son, 296 Fed. 850, 852, (C. C. A. 5th Cir.). See 
also Crosby v. Sproul, 17 Fed. (2d) 325. 

All these matters are questions of fact for the jury in 
any event. 
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CONCLUSION. 

What has been said indicates that it was error on 
the part of the trial court to direct a verdict for the 
defendant on the plea of the statute of limitations, the 
only point seriously considered in the opinion below. 
It has also been shown that no support can be found 
for the directed verdict in the other matters raised in 
defendant’s pleas. It is therefore believed that the 
judgment below for the defendant upon the directed 
verdict should be reversed and a new trial ordered. 

Respectfully submitted, 

Charles V. Imlay, 

John R. Reed, 

Attorneys for Appellants. 
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White’s Restaurant Company, a corporation, of 
which appellee, hereinafter referred to as Keller, 
was President, operated a restaurant business in 
Indianapolis prior to August 1, 1928. On that date 
it had become financially involved (R. 49). It 
owed about $75,000 (R. 46, 49), and Keller appealed 
to one Ira Krupnick, a representative and Vice 
President of Albert Pick & Company of Chicago, a 
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hotel and restaurant furnishing concern, for assist¬ 
ance, as Pick & Company was a creditor of the 
Restaurant Company which owed them between 
$7,500 and $10,000 (R.49). 

In a letter to Keller dated July 21, 1928, 
Krupnick outlined a proposition of settlement with 
the Company’s creditors. It was therein suggested 
that an arrangement be made with them to accept 
in payment of their debts notes secured by mortgage 
on the Restaurant Company’s furnishings and leases; 
and Pick & Company agreed that if this arrangement 
was consummated, they would waive a mortgage 
lien held by them on part of the fixtures (R. 49, 50). 
The Company’s plant, equipment, etc., were ap¬ 
praised by the American Appraisal Company (R. 
53) at$180,000 (R.46). 

Keller then began to line up his creditors to carry 
out the plan suggested. (R. 50). 

Among the creditors of the Restaurant Company 
was The Fletcher American National Bank of 
Indianapolis (hereinafter called The Fletcher 
Bank). This Bank had loaned the Restaurant Com¬ 
pany the sum of $12,000 evidenced by three notes; 
one ninety-day note for $7,000 dated May 15, 1928, 
due August 13; another ninety-day note for $3,000 
dated June 11, 1928, due September 10; and a thirty- 
day note for $2,000 dated July 16, 1928, due August 
15. Each of these notes was indorsed by Keller 
(R. 31,32). 

Keller approached the Bank as well as the other 
creditors, and finally 34 creditors, (including the 
Bank and Pick & Co.) representing $72,907.01 of the 
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total indebtedness of approximately $75,000 signed 
an agreement, which in effect carried out the plan 
proposed by Mr. Krupnick. 

Thereupon the Indenture of Trust was executed 
by the Restaurant Company and the Fletcher Bank 
which became Trustee thereunder, incorporating 
within it the creditors’ agreement. This Trust In¬ 
denture is found on pages 1.5 to 24 both inclusive of 
the Record. While it is dated “as of” August 1, 
1928, (R. 15), it was not executed until October 11, 
1928 (R. 24). The Last of the creditors executing 
the creditors agreement, signed it August 13, 1928 
(R. 53). 

Pursuant to the provisions of the Trust Indenture, 
the Restaurant Co. executed and delivered to the 
Trustee, (The Fletcher Bank) a chattel mortgage on 
its equipment, and two leases on the buildings it oc¬ 
cupied were assigned to the Trustee (R. 14, 21). 
The Albert Pick & Co. also released its lien on the 
furnishings of the Restaurant Co. (R. 50). 

In accordance with the Creditors agreement and 
the Trust deed, the Restaurant Co. executed and de¬ 
livered to the Fletcher Bank as Trustee its collateral 
trust notes payable to the creditors who signed 
the agreement in payment of its obligations to them, 
including one such note to the Fletcher Bank in pay¬ 
ment of the $12,000 due the Bank on the three notes 
aggregating $12,000 above described. While these 
collateral notes were dated August 1, 1928, they were 
not sent out by the Trustee to the creditors until 
October 16, 1928 (R. 28), at which time the three 
notes mentioned were all overdue. 
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Among the provisions in the Trust Deed are the 
following: 

1. In case of default in the payment of any 
of the monthly or annual payments to be made 
to the Trustee hereunder, or of default in the 
payment of interest when and as due, or of de¬ 
fault in the full performance of any of the 
covenants assumed by it hereunder, and if any 
such default shall continue for a period of thirty 
(30) days, then and in that event, the said Trus¬ 
tee may and, upon the written request of the 
holders of fifty (50) percent in amount of the un¬ 
paid balance of said notes and the filing with the 
Trustee of an indemnity satisfactory to the Trus¬ 
tee, shall be required to enter into possession of 
the mortgaged property and of the leased 
premises and, at its election, to operate and use 
the same for the benefit of the holders of the said 
notes, and until the said notes, and all expense 
and charges authorized hereunder have been 
fully paid, or to sell the said mortgaged property 
and the said leases after first giving the Company 
thirty (30) days written notice of its election so 
to do, and/or to pursue any remedy at law or in 
equity which to the Trustee shall seem proper, 
and in the event of any such sale or proceeding, 
the proceeds therefrom shall be applied to the 
pro rata payment of the remaining unpaid prin¬ 
cipal and interest of the outstanding notes after 
first deducting all sums due the Trustee, in¬ 
cluding the Trustee’s expense and cost of sale 
and all remainder, if any, shall be payable to the 
Company. In the event such sale or proceeding 
shall not yield proceeds sufficient to pay all said 
notes, interest and expenses in full, then the 
Company agrees to pay the deficit to the Trustee 
on demand. 
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Trustee 

1. The Fletcher American National Bank of 
Indianapolis, for itself and its successors hereby 
accepts the trusts created hereunder and assumes 
the duties imposed by this indenture upon the 
terms and conditions hereof, including the fol¬ 
lowing, to-wit: (R. 21, 22). 

The collateral Trust note to the Fletcher Bank 
for $12,000, recited that it was payable on or before 
January 1, 1934, and that it should not be valid 
unless registered by the Fletcher Bank as registrar, 
and authenticated by the Trustee—which was the 
same Bank. This Bank was therefore a creditor, the 
trustee under the Trust deed, and the registrar for 
registry of the notes secured by that Trust. The note 
also in terms referred to the Trust Agreement for a 
fuller description of the “security afforded thereby,” 
etc., (R. 26). 

This note was delivered by the Trust Department 
of the Bank in a letter to the Bank dated October 16, 
1928, which stated it was in settlement of the Restau¬ 
rant Co.’s indebtedness to the Bank. Although the 
letter and note were handed to some officer of the 
bank instead of being sent by mail, it was not re¬ 
ceipted for until October 23, 1928 (R. 28; 41). 
Later, the Restaurant Co. having failed to obtain the 
additional capital of $10,000 which Krupnick had 
indicated he could obtain from Pick & Co. (R. 50) 
and desiring to raise it elsewhere, there was executed 
by the Restaurant Co., the bank, as Trustee, and the 
34 creditors of the Co., including the Bank, a modi¬ 
fication of the original Trust Agreement providing 
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that the Bank or any other “lenders” of money to 
the Co. up to $9,000, should have priority of claim 
on the collateral pledged under the original trust 
(R. 29). Five thousand dollars were in fact loaned 
by the Bank under this modification agreement; but 
this sum was subsequently paid, and plays no further 
part in this case (R. 57). 

As the three original notes payable to the Fletcher 
Bank aggregating $12,000 which were paid by the 
collateral trust note for the same amount issued under 
the terms of the Trust Agreement (R. 35), had been 
indorsed by Keller, the Fletcher Bank desired that 
Keller should also be liable personally on the collat¬ 
eral trust note. Accordingly the Fletcher Bank 
through Mr. Stout, its President, insisted that Keller 
sign a guaranty covering the extension of credit to 
the Restaurant Co. and the debt resulting therefrom; 
and under date of October 24, 1928, (over a month 
after the three notes for $12,000 had all become due), 
Keller signed the continuing guaranty found on 
pages 33 and 34 of the record. By this document 
Keller guaranteed the payment with interest of all 
notes, etc., “that may have been or shall be discounted 
by” the Fletcher Bank, not exceeding $12,000 in 
amount; and also agreed that if “any such debt” 
should not be paid at maturity, suit might be “brought 
directly and immediately” against Keller without 
exhausting “the person or persons primarily liable” 
* * *. (R. 34). When the Trust Agreement was 

modified on November 7, 1928, so as to give prefer¬ 
ence to lenders who thereafter advanced money to 
the Restaurant Co. not exceeding $9,000, (R. 29) the 
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Fletcher Bank, through its President, Mr. Stout, 
required Keller to sign a letter to the bank agreeing 
that this modification agreement should not affect 
his liability under this guaranty. 

After these matters were concluded, the Restaurant 
Co. did not prosper, and because one of its creditors 
had brought suit for the appointment of a receiver 
(R. 36), the Bank as Trustee took over the business 
of the Restaurant Co. on its written request dated 
July 26, 1929 (R. 37). On the same day the Bank 
as Trustee appointed three creditors as a Committee 
to act as its agent (R. 37); and this committee there¬ 
after ran the business of the Restaurant Co. until it 
was finally sold. 

After operating the restaurant for a few months, 
the Committee reported to the Trustee that they were 
losing money. Therefore, on Dec. 13, 1929, the 
Fletcher Bank, Trustee, under the Trust Agreement, 
notified the Restaurant Co. in writing that it elected 
to sell the trust assets, and that it would offer such 
assets for sale on Jan. 15, 1930, at its Bank Building 
(R. 38). 

These assets were accordingly sold for about $6,100 
which sum was completely absorbed by the operating 
expenses and the fee and expenses of the Fletcher 
Bank as Trustee, leaving nothing whatever for the 
creditors. This fully appears from a letter from the 
Bank to the Holders of the Collateral Trust notes 
of the Restaurant Co. dated March 1, 1930 (R. 42, 
43). 

As already seen, the Restaurant Co. had agreed by 
the terms of the Indenture of Trust, that in the event 
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of a sale of its assets conveyed thereby to the Fletcher 
Bank, Trustee, it would, if the proceeds realized from 
the sale did not yield enough to pay the collateral 
trust notes secured, pay the deficit to the Trustee on 
demand (R. 22). 

The deficit being equal to the entire indebtedness 
of nearly $73,000, the Trustee made no demand on 
the Restaurant Co. for the very good reason stated by 
the Vice President and trust officer of the bank in his 
testimony. He said * * * “the Trustee did not feel 
it its duty to make a demand on White’s Restaurant 
Co. to pay the deficit after the sale. The reason was 
the Trustee and the Committee knew that the assets 
sold constituted all of the assets of the White’s Res¬ 
taurant Co. and it had nothing to pay with, so the 
demand would have been an idle gesture ” (R. 58). 

The Fletcher Bank, after default by the Restaurant 
Co. in the payments required by the terms of the 
Trust Agreement did, however, make a demand upon 
Keller for the payment by him, under his guaranty, 
of the debt of $12,000 which the Restaurant Co. owed 
the bank, evidenced by the collateral trust note for 
that amount secured by the trust agreement. This 
demand was made in a letter to Keller dated Dec. 
14, 1929 (R. 48), one day after the notice given by 
the Bank as Trustee to the Restaurant Co. that it had 
elected to sell the trust assets covered by the Trust 
instrument (R. 38). 

This letter was written and signed by Mr. Rap- 
paport, (who signed his firm’s name), who was not 
only attorney for the Fletcher Bank, but one of its 
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directors (R. 47). It stated among other things 
that: 


“* * * the payments due under the trust agree¬ 
ment are all in default and, therefore, the entire 
debt is now due and your suretyship has become 
an obligation calling for immediate payment” 
(Italics supplied.) 

It then threatened suit unless prompt payment was 
made. Other letters followed urging payment by 
Keller. 

Thus on Feb. 14, 1930, Mr. Rappaport wrote Mr. 
Emanuel, Keller’s attorney, threatening to bring suit 
against Keller on the writer’s return from Florida, 
about March 16, unless Keller had “a change of 
heart” meanwhile (R. 47). 

On March 20, 1930, Mr. Stout, president of the 
Bank, wrote Keller, suggesting a conference to see 
whether or not an amicable adjustment could be 
reached (R. 55). 

On April 1.6, Mr. Stout again wrote Keller, stating 
that if the latter would be in Indianapolis within a 
reasonable time, he would have action withheld, so 
that a conference could be had; and finally, on July 
29, 1930, Stout wrote Keller that he had noticed 
Keller had executed a mortgage for $8,500 on his 
property (Keller’s house) and stated that suit had 
been postponed on the theory that Keller would carry 
out his (Keller’s) suggestion of coming in and en¬ 
deavoring to arrange a settlement; also asked to be 
advised if Keller was not coming in to discuss the 
matter, so that they might act accordingly (R. 56). 
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In addition to these letters, Mr. Rappaport, at¬ 
torney for the Bank, made oral demand for payment 
by Keller under his guaranty, not only on Mr. Eman¬ 
uel, Keller’s attorney (R. 48) but on Keller himself, 
to whom he stated that “the entire trust has been in 
default for some time and we at the Bank feel that 
the suretyship is due now and should be taken care 
of and we want it taken care of” (R. 54). 

It appears, therefore, that between Dec. 14, 1929, 
and July 29, 1930, that is for more than seven months, 
Mr. Rappaport, the attorney for the Fletcher Bank 
(and one of its directors) and Mr. Stout, Pres, of 
the Bank, were both orally and in writing making 
demands upon Keller to pay the debt of the Restau¬ 
rant Co. to the bank in accordance with and under 
the terms of the guaranty signed by Keller, and urg¬ 
ing him to settle this obligation. At no time did 
either of them ever “retract” or withdraw these de¬ 
mands upon Keller (R. 54) or in any way ever indi¬ 
cate or suggest that Keller’s obligation to pay under 
the guaranty was not due (R. 48). 

Keller subsequently came to Washington, and in 
March, 1933, the Fletcher Bank was closed. It never 
reopened for normal business, and it was finally re¬ 
organized. The plaintiffs were appointed liquidat¬ 
ing trustees (R. 43), and came into possession of the 
$12,000 collateral trust note of Restaurant Co. to the 
bank, and Keller’s guaranty, on Aug. 29, 1933 (R. 
45). No effort was made to collect on the guaranty 
until a demand for payment was made by plaintiffs’ 
counsel here on Nov. 23, 1934. Demand being re¬ 
fused, this suit was brought on Aug. 3, 1935, over 
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five years after the sale in Jan., 1930, of the Restau¬ 
rant Co.’s assets under the Trust Indenture. 

Mr. Stout, former president of the Fletcher Bank, 
testifying for the plaintiffs undertook to explain this 
delay. He said that “in examining the credit file he 
came across the Restaurant’s three original notes for 
$7,000, $3,000 and $2,000 then overdue, which were 
uncancelled and unreturned due to oversight of the 
parties, and in his haste concluded they were notes 
secured by the Indenture of Trust and forwarded to 
Rappaport copies of them with the guaranty; that 
Rappaport’s and witness’s demands were based on 
these matured notes and the error was not discovered 
until later (R. 59); 

This explanation was intended to support plaintiffs’ 
theory that the guaranty sued on did not become due 
until the maturity date of the collateral trust note 
secured by the Trust Indenture, namely on or before 
Jan. 1, 1934, (R. 26). Whatever may have been in 
the mind of Mr. Stout is of no moment; for the de¬ 
mand made upon Keller on Dec. 14, 1929, by Mr. 
Rappaport, the Bank’s attorney (who did not testify) 
did not rest upon the fact that the three original notes 
referred to by Mr. Stout were overdue, but was based 
explicitly upon the default in the payments under the 
trust agreement and the acceleration of the maturity 
of the entire debt secured by the trust, (including, of 
course, the collateral trust note for $12,000 payable 
“on or before” Jan. 1, 1934) thereby maturing the 
obligation of Keller under the guaranty (R. 48). 
But even so, Mr. Stout must have discovered his 
error soon after the demand of Dec. 14, 1929, for 
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on March 20, 1930, he wrote Keller about trying to 
reach an amicable adjustment and being “patient 
about bringing suit on our note” (R. 55). On that 
date, the Fletcher Bank held no notes of either Keller 
or the Restaurant Co. except the one collateral trust 
note for $12,000 (R. 56; so Stout must have referred 
to that “note.” 

At the trial of this case the Court directed a ver¬ 
dict for defendant, holding that the action was barred 
by limitations, and judgment was entered accord¬ 
ingly. The case is here on plaintiffs’ appeal from the 
judgment. 


ARGUMENT 

I 

The Maturity of the entire debt of the Restaurant 
Company was accelerated by the sale of the Com¬ 
pany’s assets under the terms of the trust indenture. 

A. The Provision in the Trust Indenture for 
the Sale on Default of the Assets of the 
Restaurant Co. and Distribution of the Pro¬ 
ceeds of such Sale Accelerated the Matur¬ 
ity of the Whole Debt. 

The Indenture of Trust, or “Trust Agreement” 
as it is sometimes referred to in the evidence, pro¬ 
vides that upon default by the Restaurant Co. in the 
payments required by that instrument, the Trustee, 
may among other things, after giving 30 days notice 
of its election to do so, sell the property of the com¬ 
pany held by the Trustee as security for the com¬ 
pany’s indebtedness to its creditors. It further 
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provides that the proceeds from such sale “shall be 
applied to the pro rata payment of the remaining 
unpaid principal and interest of the outstanding notes 
after first deducting all sums due the Trustee, includ¬ 
ing the Trustee’s expense and cost of sale, and all 
remainder if any, shall be payable to the company. 
In the event such sale or proceeding shall not yield 
proceeds sufficient to pay all said notes interest and 
expenses in full, then the company agrees to pay the 
deficit to the Trustee on demand.” The Trustee 
(The Fletcher Bank), after the Restaurant Co. had 
defaulted in the payments specified in the Trust In¬ 
denture, on Dec. 13, 1929 notified the company 
in writing of its election to sell the trust assets, 
and that it would offer them for sale on January IS, 
1930, (R. 38). The sale accordingly took place, and 
nothing was realized for the creditors. 

There can be no doubt that this action by the Trus¬ 
tee matured the whole debt secured by the Trust In¬ 
denture. 

The principal of the collateral trust notes issued 
under the terms of that instrument, and payable “on 
or before” Jan. 1, 1934, became due. This is clear, be¬ 
cause if the proceeds of the sale had been equal to 
the entire debt, payment in full of these notes to the 
holders thereof would then have been made by the 
Trustee as required by the provisions of the Trust 
Indenture above quoted. If the proceeds realized 
only enough to pay part of the notes, the balance due 
became immediately payable by the Restaurant Co. 
on demand. To this extent the notes became demand 
notes, payable from the date of sale. In both instances 
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the maturity date of the notes, Jan. 1, 1934, was elim¬ 
inated, and they were payable immediately from the 
proceeds to the extent thereof, any deficit being pay¬ 
able on demand. 

B. If There is any Doubt that the Maturity of 
the Entire Debt was, Under the Provisions 
of the Trust Indenture, Accelerated by De¬ 
fault, and Consequent Sale of the Assets of 
the Restaurant Co. the Construction Put 
upon that Instrument by the Parties to it, 
Removed such Doubt. 

But even if any question should be made that the 
maturity of the debt secured by the Trust Indenture 
was not accelerated by default and sale under its 
terms, because the Trust did not in so many words 
provide that upon default the whole debt should 
become due, either at the option of the note holders 
or otherwise, the interpretation by the parties put 
upon the above mentioned clause of the Trust Inden¬ 
ture relating to foreclosure, and distribution of the 
proceeds of the foreclosure sale, and particularly by 
the Fletcher Bank, completely settles that question. 

For when Mr. Rappaport, attorney for and a di¬ 
rector of the Bank, wrote Keller on Dec. 14, 1929, (a 
date subsequent to the default in payment due under 
the trust, and one day after the bank, acting as Trus¬ 
tee elected to sell the Trust assets) demanding pay¬ 
ment on Keller’s guaranty, he stated, “as you undoubt¬ 
edly know, the payments due under the trust agree¬ 
ment are all in default, and therefore, the entire debt 
is now due and your suretyship has become an obli- 



15 


gation calling for immediate payment” Mr. 
Rappaport was, as one of the Bank’s directors, 
charged with knowledge of the whole transaction and 
must be (especially as he did not testify in the case) 
conclusively presumed to know the business of the 
Bank (4 Thompson on Corporations p. 4024 quoted 
in Manerow v. Nat. Lead Co. 69 N.E. 504, 508). He 
therefore is conclusively presumed to know when he 
wrote Keller, that the only notes which evidenced the 
“entire debt” of the Restaurant Co. under the trust 
agreement were the collateral trust notes secured 
thereby, one of them being for $1.2,000 the only obli¬ 
gation of the Restaurant Co. to the Bank then exist¬ 
ing. Subsequent communications from the Bank to 
Keller, particularly the letter of its president of March 
20, 1930, in which the words “our note” were used, 
clearly indicate the Bank’s construction of the Trust 
Deed as accelerating the debt thereby secured, upon 
a foreclosure sale. Keller never disputed this inter¬ 
pretation that the maturity of the whole debt had 
been accelerated, nor did he refuse to pay the guar¬ 
anty on the ground it was not due, if it were a valid 
obligation at all. 

It is well settled that the practical interpretation 
given to a contract by the parties thereto during per¬ 
formance and before controversy has arisen concern¬ 
ing its meaning, is generally adopted and enforced by 
the Courts as indicating the true intent of the parties, 
where there is any doubt or ambiguity in the meaning 
of the contract. 

See Topliff v. Topliff 122 U. S. 121 and Manhattan 
Life Insurance Co. v. Wright 126 Fed. 82, 87, 
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(C.C.A. 8) and cases cited therein. And in 
Thronateeska Pecan Co, v. Matthews 277 Fed. 361, 
365 (C.C.A. 5), the rule was applied to the construc¬ 
tion of a mortgage where it was claimed that no 
right of acceleration of the principal of the debt was 
given under the mortgage and the notes secured 
thereby. 

: In this case the mortgage provided that the mort¬ 
gagor might, before maturity, anticipate payment of 
any or all of the notes (in the case at bar the notes 
were payable “on or before Jan. 1, 1934”) and on 
default of payment of the “debt” and after the default 
had continued for 60 days, the mortgagee could fore¬ 
close and sell the property and from the proceeds of 
the sale pay the “debt” with accrued interest. There 
was default in interest payment, and the notes were 
turned over to an attorney for collection. 

In negotiations had, it was agreed that the mort¬ 
gagee should declare a default after 60 days from the 
date the interest became due, and also declare the 
entire debt due. The testimony showed that both 
mortgagor and mortgagee understood that default 
for 60 days in the payment of the interest entitled 
the latter to declare the principal of the debt due. 

The Court said: 

“We think the Court (below) was correct in 
holding that the mortgage gives to the mortgagee 
the right to accelerate the maturity of the prin¬ 
cipal for a default for 60 days in payment of 
the interest on the dates when contracted to be 
paid. The Court below held that the mortgage 
was ambiguous, and under the evidence of the 
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conduct of the parties construed the provisions 
thereof to provide for an acceleration of the en¬ 
tire debt on default of the interest.” 

After holding that it was permissable “to construe 
the word ‘debt’ as embracing” an overdue installment 
of interest on the ground that overdue interest bears 
interest and becomes a principal debt, the Court fur¬ 
ther held: 

“The first provision of this agreement as to 
the effect of a default is that, if it lasts for 60 
days the mortgagee may proceed to foreclose, 
with the alternative that he may sell, as at a 
sheriff’s sale, without legal proceedings. 

It is quite evident that one purpose of this 
stipulation was to agree to a foreclosure for the 
entire debt by legal proceedings after 60 days 
default.” 

The Court then referred to the construction put 
upon the mortgage by the parties as above outlined, 
and applied the rule that “when the contract is doubt¬ 
ful or ambiguous, ‘the interpretation given by the 
parties themselves to the contract will be adopted by 
the Court’.” 

We submit this case is directly in point. It sustains 
our contention. 

(1) That by providing for foreclosure sale and 
payment of the entire debt from the pro¬ 
ceeds, acceleration of the maturity of the 
debt is accomplished by such sale; and 

(2) That if there is any doubt about this, (which 
we deny in the instant case) the construc¬ 
tion to that effect put upon such provision 
by the parties, is controlling. 
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C. No Demand on the Restaurant Co. for Pay¬ 
ment of the Deficit after the Sale on Fore¬ 
closure was Necessary to Accelerate the 
Maturity of the Entire Debt Secured by the 
Trust Indenture. 

From what has been said above and the authorities 
cited, the entire debt matured when the assets were 
sold on foreclosure. Any deficit arising from insuf¬ 
ficiency of the proceeds of sale to pay the entire debt 
became at once an obligation payable on demand ir¬ 
respective of the maturity date of the collateral trust 
notes evidencing the debt. It was, so far as the 
Statute of limitations is concerned, a debt immediately 
payable; and the collateral trust notes to the extent 
of the deficiency, in this instance practically the 
entire face value thereof, became notes payable on 
demand. 

To them, therefore, the rule announced by this 
Court in Kenyon v. Youngman, 59 D. C. App. 300 
that a note payable on demand after date is a present 
debt payable without any demand, and the Statute 
of Limitations begins to run from its date, is appli¬ 
cable. 

The Trustee might have made actual demand for 
payment on some date subsequent to the termination 
of the foreclosure proceedings, but the debt was con¬ 
tinuously due and had matured, and the maturity 
date of the notes was no longer of any force and 
effect. 

The failure of the Trustee, therefore, to make de¬ 
mand on the Restaurant Co. to pay the deficiency 
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resulting from the foreclosure sale in no way affected 
the acceleration of the debt secured by the Trust In¬ 
denture, nor did it affect the running of the Statute 
of Limitations from the date the deficiency became 
payable on demand. But in this case, the very fail¬ 
ure of the Trustee to make demand could not have 
postponed the date when the deficiency, which as 
already seen equaled the whole indebtedness, became 
due, that is, when the sale on foreclosure had been 
completed, because demand would have been useless. 

D. As a Demand by the Trustee for Payment of 
the Deficit would have been Futile, it was 
Unnecessary, for the Law Does not Require 
a Vain Thing. 

Mr. Iglehart, Trust Officer and a Vice President 
of the Fletcher Bank, testified as follows: “I would 
like to explain that the Trustee did not feel it its 
duty to make a demand on White’s Restaurant Co. to 
pay the deficit after the sale. The reason was the 
Trustee and the Committee knew that the assets sold 
constituted all the assets of White’s Restaurant Co. 
and it had nothing to pay with, so the demand would 
have been an idle gesture.” (R. 58). 

Under these circumstances, a demand by the Trus¬ 
tee would have been futile, and a vain thing. The 
Fletcher Bank as Trustee did not, as Mr. Iglehart 
testified even consider it its duty to make it. There¬ 
fore, as the law never requires a vain thing to be done, 
the legal consequences of a demand followed as 
though it had been made, and the deficit due on the 
collateral trust notes became immediately payable. 
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This contention is sustained by the authorities. 

Thus in Culver v. Marks, 122 Ind. 554; 23 N.E. 
1086, 1087, suit was brought on certain checks. When 
drawn, the maker had not sufficient funds to pay 
them. They were not presented by the payee at the 
bank on which they were drawn, nor was demand 
made for their payment. After stating the general 
rule that a check must be presented to the bank for 
payment and notice of nonpayment, the Court held 
that such presentation and demand were unnecessary, 
because the checks could not be paid, there being no 
funds to pay them upon demand. The Court said: 

“This is in accordance with the well settled legal 
principle that the law requires no unnecessary thing 
to be done. 

* * * if demand and notice be necessary, demand 
must be made on the day following the delivery of 
the check if the bank is in the same place where the 
payee lives, and does business, and notice must be 
given, and the liability is thereby then and there fixed 
and the payee may immediately bring suit. So on the 
other hand, it must logically flow and necessarily 
follow from this rule that if the drawer has no money 
or funds on deposit in the bank at the time the payee 
is required to present the check, then the liability of 
the drawer is fixed without presentation and notice 
and the payee may at once bring suit on the check; 
and whatever takes place afterward in the state of 
his account at the bank can make no difference, and 
will not change the rights of the parties.” (Italics 
supplied). 
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See also 

Bolles, Banks, p. 325, sec. 333; Franklin v. 
Vanderpoel, 1 Hall, 78; 2 Morse, Banks and 
Banking, (3rd Ed.) sec. 425. 

II 

The obligation, if any, of appellee Keller, under the 
guaranty in suit became due upon the accelerated 
maturity of the Restaurant Co.’s debt to the Fletcher 
Bank, which occurred more than three years prior 
to the filing of this suit. 

(A) Under the terms of the guaranty, suit could be 
brought thereon immediately upon nonpayment at 
maturity of the debt guaranteed. 

The guaranty, (R. pp. 33, 34) guarantees the pay¬ 
ment of any notes, bills, obligations, etc., discounted, 
or which should be discounted by the bank, and then 
provides that in the event any such debt is not paid 
at maturity, suit may immediately be brought, etc. 
This guaranty, therefore, does not postpone liability 
to the maturity date of any note or other commercial 
paper made by the guarantor, but fixes his liability, 
immediately suable, upon the maturity of the debt 
owed, whether or not such maturity should occur 
prior to the maturity date of such note, etc. In other 
words by the guaranty, the maker of it guarantees 
the payment of the notes, not necessarily at their ma¬ 
turity dates, but whenever the debt evidenced by 
them, matures. 

If then, the collateral trust note of the Restaurant 
Co. secured by the Trust Indenture came within the 
terms of the guaranty, and the $12,000 debt it evi- 
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denced matured before the maturity date of the note, 
the liability of Keller under the guaranty and the 
right to sue him thereon accrued immediately upon 
the accelerated maturity of that debt; and this is par¬ 
ticularly true as the note was payable on or before 
Jan. 1, 1934, evidently contemplating an accelerated 
maturity under the terms of the Collateral Trust 
Agreement. 

It will be observed that the collateral trust note 
(R. 26) makes reference to the Collateral trust, and 
thereby puts all holders of the notes on notice as to 
the terms of that document; and both Keller and the 
bank were thoroughly familiar with it. 

The guaranty was therefore suable, and Keller was 
liable on it, and the bank demanded payment under 
it, upon default of the Restaurant Co., and the sale 
of its assets as herein above set forth. 

In Shayne v. Reynolds, 232 N. Y. Supp. 278, the 
defendant guaranteed to the holder thereof, payment 
of a bond secured by deed of trust, the bond being due 
in 1929. In 1917, default was made in payment of in¬ 
terest on the bond. The trust securing it provided 
that upon such default the whole principal debt 
should become due if the holder so elected. The trust 
mortgage was foreclosed. Suit was then brought on 
the guaranty, more than six years after the default in 
the payment of the interest. 

The Court held that the suit was barred by limi¬ 
tations because the bond became due when the inter¬ 
est was in default, observing. 

“Either, the plaintiff’s cause of action against the 
guarantor of the bond accrued immediately upon de- 
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fault on June 1, 1917, when * * * the principal became 
due and payable for default in interest payment and 
election to declare the whole sum due, or the cause of 
action against the defendant will not accrue until Dec. 
1, 1929, when the bond would have become due if its 
course had run.” Because of default in the interest 
payment the Court said, 

“The suit when brought against the guarantor in 
April, 1928, was therefore barred under the statute 
of Limitations since the action thus accrued in June, 
1917.” 

See also: 

San Francisco Theol. Sem. v. Monterey Gas 
& Elec . Co. 175 Pac. 693, 694. 

In this case the Court held that where a Gas & 
Electric Co. guaranteed the payment of bonds if such 
bonds were not paid “in the manner therein stated, 
as they severally become due”; and the bonds referred 
to the trust mortgage for a description of the property 
mortgaged, the rights of bond holders, etc., and the 
trust mortgage provided for acceleration of the ma¬ 
turity of the principal upon default in interest pay¬ 
ment upon certain conditions which were fulfilled; 
then the liability of the guarantor became due on 
such default and an action on the guaranty before 
the maturity date named in the bonds was not pre¬ 
mature. 

When an election to declare a debt due because of 
default in payment of interest has been made, the 
Statute of Limitations runs from the date of that 
election or the exercise of an option to so declare it. 
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Westcott v. Whiteside, et al (Kans.) 64 Pac. Rep. 
1032, 1.033. 

■ And of course the Statute runs from the date the 
whole debt becomes due upon default in interest; 

Central Trust Co. v. Meridian Co. (Miss.) 51 
LRA (NS) 151, 155. 

And where there was an election to start foreclo¬ 
sure proceedings prior to the maturity date of the 
principal debt on account of a default in interest pay¬ 
ments which, under the terms of a mortgage made the 
whole debt due and payable, the Statute of Limita¬ 
tions ran from the date of the default. 

Lovell v. Goss (Colo.) 22 LRA (NS) 1110, 1113. 

In the instant case, the Bank as Trustee gave notice 
of foreclosure to the Restaurant Co. on Dec. 13, 1929, 
and whether it is considered that the whole debt of 
Restaurant Co. matured then, or upon default, or 
upon the date of foreclosure itself, all of these dates 
were over five years before this action was begun. 

But it seemed to be the opinion of the Bank’s at¬ 
torney and director, Mr. Rappaport, that it became 
due upon default, as on the next day, Dec. 14, 1929 
(R. 48) he notified appellee that because of default 
the “entire debt is now due,” and that the “surety¬ 
ship” had become an obligation “calling for immedi¬ 
ate payment” (R. 48). 

Again, as the guaranty obligated Keller to pay the 
debt of the Restaurant Co. for $12,000 at its maturity, 
without reference to the maturity date of the note, 
the fact that the note contained no acceleration clause 
does not affect the maturing of the debt on foreclo¬ 
sure, because the note and the trust agreement secur- 



25 


ing it were, “though separate writings, parts of the 
same transaction and therefore to be construed as 
one and the same instrument.” 

Cafritz Construction v. Mudrick 61 App. D. C. 
189, 190. 

Therefore, when appellants seek to bring the note 
under the terms of the guaranty and to enforce a 
liability thereunder against appellee Keller because 
of non payment of the $12,000 debt of the Restaurant 
Co. to the Bank, they must look to the provisions of 
the Trust Agreement and what was done pursuant 
thereto, and not to the face of the note alone, to dis¬ 
cover when that debt matured; and as we have above 
argued, it matured upon default and foreclosure, 
long before Jan. 1, 1934; not on Jan. 1, 1934. 

(B) As appellee's obligation under the guaranty 
became fixed and suable upon maturity of the debt 
of the Restaurant Co. more than five years prior to 
the filing of this suit, it was barred by limitations . 

When the debt matured by notice and foreclosure 
as above set forth, the guaranty itself provided that 
suit could immediately be brought upon it. This was 
fully understood by the bank, which immediately 
made demand upon Keller to pay the debt guaran¬ 
teed on the ground that the debt had matured and 
was due under the terms of the Trust Agreement, and 
threatened suit if payment were not made. This was 
more than five years prior to the filing of this action 
in the Court below. It follows therefore that this 
suit was, when brought (Aug. 3, 1935), barred by 
the Statute of Limitations, and the Court below was 
right in directing a verdict in favor of the appellee. 
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III 

The guaranty was without consideration. 

Each of the three notes aggregating $12,000 which 
were paid by the collateral trust note, was endorsed 
by Keller. There was no guaranty executed by him. 
When the creditors agreement and the trust deed were 
signed, according to plaintiffs’ evidence, Keller 
agreed to continue his liability as indorser of the new 
note for $12,000. But when the Trust Indenture was 
executed by the Bank as Trustee thereunder, the Bank 
did not then demand the guaranty. The Trust deed 
was executed on Oct. 11, 1928, and the Bank therein 
specifically accepted the Trusts created under it, and 
assumed the duties imposed thereby (R. 22). Among 
those duties were the authentication and registration 
of the notes secured thereby (R. 19). The creditors 
agreement, incorporated in the trust deed, had already 
been signed by the creditors, including the Bank. 
During all this time Keller had not signed any guar¬ 
anty. Then, when the notes were sent out by the 
Trustee on Oct. 1.6, 1928 to the creditors, the Bank as 
one of them called in Keller, a few days later, and 
told him they would not accept the note unless he 
signed the guaranty. It is respectfully submitted that 
the Bank as creditor was not an entity so peculiarly 
separate and apart from itself as Trustee, that as a 
creditor it could by refusing to accept the collateral 
trust note, block and nullify its duties as Trustee 
which it had solemnly agreed to perform! That it 
was obliged, as creditor, to accept the note, indeed 
upon receipt of it it could not do otherwise and carry 


27 


on as Trustee, and this whether Keller signed a guar¬ 
anty or not. Therefore, his signing it under the cir¬ 
cumstances, was based upon the Banks’ agreeing to do 
something if he signed it, which it had to do anyway. 
Such an agreement is not a valid consideration. 

Thus an agreement to forbear to sue out an attach¬ 
ment when no right of attachment existed, was held 
to form no consideration to support a guaranty. 

Smith v. Easton 54 Md. 138, 147. 

And a consideration is essential to a valid contract 
of guaranty. 

Cowles v. Peck 55 Conn. 251, 225. 

IV 

The guaranty in suit did not cover the $12,000 
collateral non-negotiable note. 

The guaranty was executed on Oct. 24, 1938. At 
that time there was only one obligation of White’s 
Restaurant Co. to the Bank in existence, namely, 
the $12,000 collateral trust note which had been ac¬ 
cepted by the Bank in payment of the 3 notes aggre¬ 
gating that amount, each of which was overdue. 

The guaranty covered only notes and other com¬ 
mercial paper dicounted by the Bank. Under the 
trust agreement which provided for the time and 
method of interest payments on the collateral notes 
to the trustee for distribution by it in the manner 
specified (R. 19, 20) the Bank could not possibly 
have discounted the $12,000 note, which, as observed 
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by the trial Court was really a “participating certifi¬ 
cate in the trust.” 

The terms of a guaranty should be strictly con¬ 
strued, and a mere reading of the guaranty shows it 
referred only to discounted paper. Whether or not 
it covered the $5,000 subsequently loaned to the Res¬ 
taurant Co. is utterly immaterial as that loan was 
paid in full (R. 35; 57). 

It is respectfully submitted that the guaranty did 
not cover the debt of the Restaurant Co. which ap¬ 
pellants claim appellee is obligated to pay under the 
terms of the guaranty, and therefore the Court below 
was right on this ground in directing a verdict for 
the defendant (appellee). 

APPELLANT’S BRIEF 

We feel justified in indulging in the belief that the 
argument above presented is a complete answer to 
the points discussed by counsel for appellants in their 
brief. 

There are, however, two or three statements there¬ 
in, upon which we desire to comment. 

(a) On p. 4 of their brief appellant’s counsel say 
that “between Aug. 1 and Oct. 11, negotiations were 
had toward getting the thirty-four creditors to sign, 
and during or shortly after that time a chattel mort¬ 
gage was executed by the Bank and its leases assigned 
to the Trustee”. 

As a matter of fact (undisputed) the last creditor 
signed about Aug. 13, 1928 (R. 46; 53). And the 
chattel mortgage was not executed by the Bank but 
by the Restaurant Co. 
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(b) On p. 5 it is stated that the President of the 
Bank “would not have accepted the note” (collateral 
trust note) “without defendant’s guaranty.” As al¬ 
ready pointed out the Bank as Trustee had accepted 
the Trust and assumed all the duties of trustee under 
the Trust Agreement. 

The President of the Bank was the official presid¬ 
ing over the Bank as a whole, including both its 
banking and trust departments and it is impossible 
to suppose that he could by refusing to accept the 
note, as President of the banking department, repudi¬ 
ate the trusts which had been solemnly accepted and 
assumed by the Trust Department of which he was 
equally the President. This would be stretching the 
alleged doctrine of the so called separate entities of 
the two departments of the Bank so eagerly em¬ 
braced by the appellants, to the point of absurdity. 

For no bank could endure in which its various de¬ 
partments were at loggerheads; one nullifying the 
acts of another. Mr. Stout, the bank’s President 
knew, or should have known all about the trust ar¬ 
rangement by which the Restaurant Co.’s debts to it, 
the bank, were re-financed; in fact he testified that 
he did not confine his duties principally to any one 
department; he devoted more time to the credit de¬ 
partment but was in conference with the heads of 
departments of the Bank (R. 42). 

(c) Counsel for appellants argue that a demand 
by the Trustee upon the Restaurant Co. was neces¬ 
sary to accelerate the maturity of the debt evidenced 
by the collateral trust notes so called. 
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We have already shown that this argument is er¬ 
roneous, and that the default of the Restaurant Co. 
followed by notice to foreclose, and the sale under 
foreclosure constituted such acceleration. The de¬ 
mand permitted by the Trust agreement, was a 
demand for payment of any deficiency arising from 
inadequacy of the proceeds of a foreclosure sale to 
pay the whole debt then due by reason of default. 

The only reason no demand was made by the 
Trustee was because it would have been futile. If 
there had been any assets recoverable, or funds to pay 
all or any part of the deficiency, it would have been 
the duty of the Trustee to make such demand. 

On p. 24 of their brief counsel say that the Bank 
was not derelict in its duty to the creditors if a present 
demand was useless “and its right to make a demand 
lived till the due date of the notes”. 

This is an extraordinary argument. For if the 
Trustee’s right to make demand for the deficiency 
lived till the due dates of the notes, why did it not 
live till three years after such due date? And if, as 
suggested by counsel its right to make demand died 
on the due date of the notes, then when did the statute 
of limitation begin to run? If the right of demand 
lived at all after the foreclosure sale, then, as we 
have already argued, it transformed the notes into 
demand notes, and the statute began to run from the 
date they were so transformed, more than five years 
before this suit was filed. The guaranty also then 
became due for the notes were suable at any time or 
rather, not the notes, but whatever deficiency was 
due—in this instance the whole debt. Demand there- 
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fore was not necessary to accelerate the maturity of 
the Restaurant Co.’s debt to its creditors and the 
Fletcher Bank so understood and construed the trust 
agreement, both by its trust officer, a lawyer, and by 
its attorney, who was also a director in the Bank. 

V 

Conclusion 

For the reasons above stated, and upon the author¬ 
ities cited, we respectfully submit that upon the un¬ 
disputed evidence, 

1. This suit was barred by limitations when 
brought. 

2. The guaranty sued on was not supported by 
a valid consideration. 

3. The guaranty sued on did not cover the 
debt evidenced by the Collateral trust note for 
$12,000 and 

4. The court below was right in directing a verdict 
for defendant, Keller, appellee here. 

Respectfully submitted, 

Charles L. Frailey 
James A. Purcell 
Joseph FitzGerald, Jr. 

Attorneys for Appellee. 



